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UNITED STATES CIRCUIT COURT. 


BOSTON, OCTOBER TERM, 1837. 


Robinson Potter v. The Ocean Insurance 
Company. 


Tue wages, provisions, and other expenses of the 
voyage to a port of necessity, for the purpose of 
making repairs, constitute a general average. 

It makes no difference in tne application of the 
principle to policies of insurance, that there happens 
to be no cargo on board, so that there is, in fact, no 
contribution to be made by cargo or by freight ; for 
general average does not depend upon the point, 
whether there are different subject matters to contri- 
bute, but whether there is a common sacrifice for the 
benefit of all, who are, or may be, interested in the 
accomplishment of the voyage. 

Neither does it make any difference in the applica- 
tion of the principle, that the insurance, on which the 
question arises, is not for a particular voyage but on 
time. 

if the ship is so disabled by a storm that she be- 
comes unmanageable, and thereby her boat is lost, 
and the loss is properly attributable to the crippled 
and disabled condition of the ship by the storm, the 
loss is properly attributable to the storm, although 
the cause of it did not occur during the actual coutinu- 
ance of the storm. The rule, causa prorima non re- 
mota spectatur, does not apply to such a case. 

Where a survey is properly made at a foreign port, 
in order to ascertain the amount of damage and the 
propriety of making repairs, if the damage is a peril 
insured against, the underwriters are to bear the ex- 
pense of the survey. . 

A survey need not be, though it commonly is order- 
ed bya court of admiralty. It may be directed by 
an American consul, as, by usage, a part of his offi- 
cial duty; or even be made by persons voluntarily ap- 
pointed by the master, if, under the circumstances, 
that is a sound exercise of his discretion. 

There is no law positively requiring, that, in case of 
a survey, the surveyors should be under oath. 

There is no statute of the United States fixing the 
fees to be charged by an American consul for ser- 
vices connected with a survey. 

In cases of repairs of the damage done to a ship 
by the perils insured against, the customary deduction 
of one third new for old, is applicable only to the la- 


new articles purchased in lieu of those, which are lost 
or destroyed; and it does not apply to other inci- 
dental expenses, having no connexion with the re- 
pairs or new articles furnished, and from which the 
assured can possibly derive no inhanced benefit or 
value beyond his loss, such as steamboat towage, 
boat hire, &c. 

Action on a policy of insurance, dated 
the 4th of March, 1836, whereby the Ocean 
Insurance Company, insured the plaintiff 
“fourteen thousand dollars on the bark 
Hannah, at sea and in port, for and during 
the term of one year, commencing the risk 
on the third of March, 1836, at noon. Should 
this vessel be at sea on a passage, on the 
expiration of the year, the risk to continue, 
at pro rata premium, until her arrival at her 
port of destination, paying one half per 
cent. additional premium, &c., at and after the 
rate of five per cent. premium.” The policy 
contained the usual risks, and the usual provi- 
sions in the Boston policies, and among other 
things, a clause, that, “the company are not 
liable for wages or provisions, except for 
genera] average.” The demandant alleges 
a loss by the peril of the seas.—Plea; the 
general issue. 

At the trial it appeared in evidence, that 
the bark Hannah sailed from New Orleans 
on the fourth of November, 1836, with a 
cargo destined, and to be landed, at Tampico. 
In course of the voyage, on the ninth of the 
same month, in a severe squall from the 
north, both of the masts were carried away ; 
and, on the eleventh of the same month, a 
heavy gale was experienced, in which a hea- 
vy sea struck the stern boat from the stern, 
and stove it to pieces; and on the fifth of 
of December following, the bark arrived at 
Tampico, and delivered her cargo. The 
necessary repairs to enable the bark to pro- 
secute any further voyage, could not be ob- 
tained at Tampico; and the bark returned 
to New Orleans, and there the repairs were 
made. The amount of those repairs, and 
the incidental expenses of the return to. 
New Orleans, as in case of a general aver- 





age, and the value of the stern boat, were 


bor and materials employed in the repairs, and to the | claimed by the plaintiff from the insurance 
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company. The insurance company paid 
into court the sum of $947, being the sum 
admitted by them to be due on account of 
the repairs. But the company contended 
that they were not liable for the wages, pro- 
visions, and other expenses; incurred in the 
return voyage to New Orleans, as a general 
average ; (1) because the contemplated desti- 
nation of the bark was, in the regular course 
of her projected voyage, intended to be di- 
rectly back from Tampico to New Orleans ; 
(2) because it could not be treated as a case of 
general average, since there was no cargo 
intended to be taken back from Tampico to 
New Orleans. The company, also, contend- 
ed, that they were not liable for the loss 
of the boat, as it was lost in another and a 
distinct storm, and that the loss will not 
amount to five per cent. 

It appeared, in evidence, that the crew 
were shipped at New Orleans, on a voyage 
“from New Orleans to Tampico, and from 
thence back to a port of discharge in the 
United States.” The cargo was shipped un- 
der a charter party, which contemplated the 
landing of the cargo at another port (Meta- 
moras) at the election of the agent of the 
shippers at Tampico. 

The master, in his deposition, swore that 
the voyage was not intended to be directly 
back to New Orleans ; that, on the contrary, 
it was his intention, after delivery of the 
cargo, to employ the bark in that way which 
should be most for the interest of the owner. 
At the time, he had it in centemplation, to go 
to Tobasco, for a load of wood to carry to New 
York. But he was prevented from employing 
her in that way or any other by the disaster. 
He also swore that his return to New Or- 
leans was not in the regular course of the 
projected voyage ; but solely for, and from 
the necessity of the repairs to be made there, 
as the nearest and most convenient port for 
that purpose. The counsel for the plaintiff 
contended (1) “that, under the circumstances, 
the voyage to New Orleans was a voyage 
of necessity for repairs; that the company 
were liable to the usual expenses of wages, 
provisions, &c., for that voyage, as in the 
nature of general average ; (2) that the loss of 
the boat was solely attributable to the disa- 
bled and crippled condition of the bark by 
the first storm, and her being unabie to be 
kept from rolling in the trough of sea by the 
want of any proper sails. 


- 





The jury were directed to consider these 
points. If they were of opinion that the 
return to New Orleans was in the regular 
course of the voyage, then their verdict on 
that point ought to be for the defendants :— 
if on the contrary, it was a new voyage of 
necessity for repairs, then their verdict on 
that point ought to be for the plaintiff. As 
to the loss of the boat, they were instructed, 
that if it was a direct result, properly attri- 
butable to the disabled and crippled condi- 
tion of the bark by the preceding storm, 
and would not have occurred but from that 
disabled condition; then they were to find 
for the plaintiff on that point ; otherwise for 
for the defendants. 

The jury found a verdict on both points 
for the plaintiff; and by agreement of the 
parties, a verdict was taken for the plaintiff, 
for $1250, subject to the opinion of the 
court upon the report of an auditor (Willard 
Phillips, Esq.) appointed to ascertain and 
report the amount of the loss. 

The auditor having heard the parties ac- 
cordingly, made his report as follows. 


REPORT OF THE AUDITOR. 


Loss on schooner Hannah in nature of general 
average of expense of seeking ports of necessity to 
repair, from Dec. 17th, 1836, to Jan’y 17th, 1837. 

Chargeable wholly to schooner, no freight or cargo 


being at risk. 
0-0 off 


One half of George Robertson's bi! for order 
of survey, — thereon, extending pro- 
test, copy of same and surveyor’s fees, 
(whole Pi 65,) 

Capt Barker's bill for amount 
and men to attend schr. over 

Pilotage out of Tampico, 

Bill of brig Mary for lumber, and also Henry 
Prey: earpenter’s bill for pagees repairs 
at Tampico, besides work of crew, in or- 
der to fit schooner to make the passage to 
New Orleans. Barker’s deposition — 

Ans. 28. Waite’s deposition—Ans. 22, 8 00 

Steam tow boat—Sharp’s bill for towing’ 
from sea into New Orleans, 225 00 

Baily & Abbot’s charge for payment of pilot- 
age from sea into New Orleans, 

Baily & Abbot’s charge for a of port 
warden and harbor fees at N. O. 

Baily & Abbot’s charge for payment of entry 
fee on entering port of N. O 2 50 


Baily & Abbot’s charge for payment of 
wharf 40 00 


id for boat 
ampico bar, 


10 00 
1l 99 


ge, . 
Wages from time of discharging at Tampico 


until time of arriving at the Levee, N. O. 


31 days. 

Captain at $60 per month, $60 00 

Mate a 50 66 

7 men Mh ety 145 70 
Provisions for same time— __ 

Master 3i days at $1 $31 00 

Mate “ “ 0 50 15 50 

7 Seamen “ 0 25 each 54 25 
Commissions of Baily & Abbot, ship’s 
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agents, 24 per cent.on amount of above The parties having been heard oz the sub- 


- Le as N. 0. on Basten, por cent. on 18 18 ject of the above report, the defenuants ob- 


amount of above 745 23, 14 90 | ject; , 
e 1. To including the fees for the survey at 
he Tampico, on the ground, Ist. that the consul 


TORPTESE AD. (yTHRee: had not jurisdiction to order a survey, and 


1-3 off 0-0 off 


One half George Robertson’s bill 
for order of survey, report there- 
on, extending protest, copy of 
same and surveyor’s fees, 

Gerard, blacksmith’s bill for repairs 
at N. O. 

taily & Marcy, carpenter’s bill of 

repairs, whole hill 656 874 — 
charge for steering sail boom de- 
ducted by consent of plaintiff, 
and proportional part of labor 
on same accordingly deducted, 
(656: 173:: 6 50) 1 71=8 21 

Page & Hall, ship chandler’s 
bill, whole bill 223 73, deduct 
half cost of paint brushes, 874, 

Henry Spearing, sail maker’s bill, 

Steamboat Pacific’s bill for tow- 
ing across the river to ship yard 
for repairs, 

Baily & Abbot’s charge for pay- 
ment of fees of survey at N. O, 

Baily & Abbot’s charge for pay- 
ment of bill for towing from 
ship yard to the levee, 

Captain Barker's bill of amount 
paid six men for labor in repairs 
245 62, 

To his bill, amount paid other 
men for mooring schooner, and 
ferriage at sundry times, 

New yaw! boat as certified by 
Captain Barker, 

Captain Barker’s charge for his 
own services attending to re- 
pairs, 30 days at $2 per day, 

His board same time, 

The mate’s wages for assisting 
during repairs, at $50 per month, 

His board same time, $1 per day, 

William Roswell, notary public's 
fees, for arranging and — 
in duplicate the vouchers an 
documents relating to the re- 
pairs, 


*ostages from N. O. to Newport, 


Commissions of Bailey & Abbot, 
ship agents, at 2} per cent. 


Deduct old materials, 

Deduct 1-3 for new, 

Exchange at N. O. on Boston, 2 
per cent. 


Whole amount of loss, 








that it should have been ordered by a mari- 
time court; 2d, that the surveyors do not 
appear to have been sworn; and 3d, that the 
fees exceed the rate which an American con- 
sul is authorized by law to charge. 

2. That the defendants are not liable for 
any of the expenses of the passage to New 
Orleans on the ground, 1. That a pending 
voyage was not interrupted to seek a port of 
necessity. 2. That the Hannah would have 
probably gone to New Orleans, had she not 
needed repairs, as the shipping articles pro- 
vided only for a return to a port of discharge 
in the United States. 

3. That the second, third, and fourth items 
on the second page of Gerard, the black- 
smith’s bill for iron work on the jib boom, 
(as the auditor reads the account) amounting 
to $3 50, ought to be struck out, there being 
no evidence of loss or injury to the jib boom. 
[They are included in the adjustment, because 
the schooner appears by the evidence to have 
been nearly new and well fitted out and fur- 
nished, and the master and mate both men- 
tion in their depositions, injury to the iron 
work in the disaster, by which the loss was 
occasioned, without undertaking to specify 
every particular, which the auditor supposes 
would have been impracticable. ] 

4, That the charge of $10 53, and a pro- 
portional part of labor, in Bailey and Marcy, 
carpenter’s bill, for a boom, 38 feet long, 
should not be allowed, on the ground that 
there is no evidence of two booms being bro- 
ken at the time of the disaster occasioning 
the loss. [This is included by the auditor 
for the reason that the schooner is proved to 
have been in good condition previous to the 
voyage, and that the spar rather appears by 
the log-book and other evidence, to have been 
broken or carried away at the time of the 
principal disaster, than at any other, and the 
survey at New Orleans alleged the captain 
to have stated to the surveyors that two booms, 
(viz. the topmast and lower studding sail 
booms,) were lost on the ninth of November. 
This is the only direct evidence of the loss 
of the two booms on that day. The log-book, 
November 9th, and the captain and mate’s 
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depositions, answer 12, omit mentioning spe- 
cifically, the loss of any booms on that day, 
the statement in all being that the heads of 
the foremast and mainmast were both carried 
away above the eyes of the rigging, and top- 
masts, tops, cross-trees, trussel-trees, and 
“some of the small spars” broken. One of 
the booms in the carpenter’s bill is described 
to be the studding-sail boom 26 feet long, 
the other is not described, but is said to be 
38 feet long; but the rate per foot, and the 
price at which it is carried out, show a mis- 
take in the length, and that it was but 28 
feet long. And ithas beenstated to the au- 
ditor, by an experienced person, that these 
spars may well enough come under the de- 
scription of “small spars,” on board of a 
schooner of the size of the Hannah.] 

5. That the charge of $1 75, for 3 paint 
brushes in ship-chandler’s bill, should not be 
allowed on the ground that the vessel ought 
to have paint brushes as a part of its outfit. 
{Considering that the owners are not obliged 
to use their own paint brushes, if they have 
any, for repairs of damages within the risks 
insured against, and that the three brushes 
purchased, were probably not worn out in 
painting the schooner at New Orleans, but 
remained for the use of the owners, the au- 
ditor has included one half of the cost of 
them. ] 

6. That the charge in the same bill for 

pump leather, $450, and pump tacks, &8 cts., 
ought not to be included, as there was no 
evidence of any extraordinary injury to the 
pumps, and the owner ought to repair dam- 
age occasioned by mere and wear tear. [But 
as the auditor understands that these de- 
scriptions of articles are not intended exclu- 
sively for the pump, but are used for divers 
purposes about a vessel; that the leather par- 
ticularly, is used in putting up and repairing 
rigging, and as there does not appear to have 
been any extraordinary wear and tear of the 
pumps, the probability seems to be that these 
articles were used for other purposes than 
repairing the pumps.] 
7. That the copa] varnish charged in 
the same bill, $3 00, is rather for ornament 
than utility and so ought not to be charged 
to the underwriters. [The auditor, however, 
understands from an experienced person 
that this article is ordinarily used on the 
deck and often on the sides.) 

8. That the deterioration of the sails 





from the 9th of Nov. to the time of arri- 
val in New Orleans ought not to be allowed 
for in adjusting the average. That is, that 
the underwriters ought to be liable only for 
the repairs of the sails in the state in which 
they were directly after the damage insured 
against was done. The damage to the sails 
by such wear and tear might be from $20 to 
$25. [This deduction is not made in the 
adjustment reported, because the auditor un- 
derstands the allowance of one third for new 
to cover it, and that makes no difference 
whether the depreciation for which the al- 
lowance is made, is occasioned by use before 
the loss, or afterwards before repairs can be 
made. | 

9. That there is no proof of damage by 
the disaster of the 9th Nov. to the main royal 
sail that rendered a new one necessary, and 
that the new one accordingly ought not to 
be charged in the adjustment. [The survey 
at New Orleans recommends this new sail, 
and the auditor considers the evidence of 
the circumstances of the disaster as well as 
the general statement in the log-book, pro- 
test and depositions as. to damage to the 
sails, sufficient proof of this part of the Joss.] 

10. That the old sails, which were di- 
rected by the surveyors to be sold, do not 
appear to be accounted for. [The plaintiffs 
have produced the affidavit of the master 
dated, Noy. 20, 1837, stating that the old 
sails were included in the proceeds of old 
materials accounted for.] 

11. That the item for wharfage, $40, 
ought not to be included. [The anditor un- 
derstands that every vessel is subjected to a 
charge on coming up to the levee at New 
Orleans varying according to the tonnage 
and covering the two expenses of dockage 
and wharfage charged in some other ports. 
The charge is exacted on the vessel’s com- 
ing to the levee, and is the same, whether 
she discharge or takes ina cargo or does not. 
The auditor, therefore, considers it as among 
the expenses incidental to making the port 
to refit and that though the vessel afterwards 
takes on board a cargo there for Boston, 
without any additional charge for wharfage, 
still this advantage, if any, is considered 
to be merely casual and incidental, and not 
to be taken into account in adjusting the 
average. | 

12. That the fees of the port-wardens 
for survey at New Orleans ought not to be 
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charged on the ground of there being no ne- 
cessity for a survey, and that it was not an 
authentic survey. [This charge is included 
because the auditor understands it to be 
usual to survey in that part under similar 
circumstances, and because it appears to him 
that the master acted prudently in having 
the survey made independently of any con- | 
sideration of the customary course at that 
port. As to the survey being an authentic 
one, it appears by the testimony that the 
port-wardens are sworn officers, and the au- 
ditor understands from the testimony in the 
ease that the matter came before them as 
port-wardens. The auditor is not aware of 
any particular forms being very rigidly re- | 
quired in making surveys. ‘The master having | 
pursued the customary course, the charge is 

included. ] 

13. That the expense of towing the | 
schooner from the shipyard across the river, | 
back to the levee after she was repaired, | 
ought not to be included. [The auditor 
understands that a ship at a shipyard across 
the Mississippi, for repairs, is not in‘a posi- 
tion for commencing any enterprise, and that 
to be in such a position she must be towed 
across the river to the levee again. The 
expense of towing her back is accordingly 
included in the adjustment. ] 

14. That Capt. Barker’s bill of $355 12 for 
labor not being receipted is not a sufficient 
voucher for that payment. [This bill ap- 
pears to have been one of the documents an- 
nexed to Capt Barker’s affidavit made before 
Mr Roswell, notary public at New Orleans. 
That affidavit, states “all the materials and 
work charged in the annexed bills were fur- 
nished or done to the schooner.” This is 
considered by the auditor as rendering the 
bill a sufficient voucher. } 

15. That, as the Hannah did not sail from 
Tampico until the fifth of January, 1837, the 
charge for wages and provisions of the crew, 
if made at all against the underwriters, should 
not commence until that time. [The charge 
is begun from the 17th December, 1836, in 
the adjustment, because the schooner was 
then fully discharged, and began to refit by 
temporary repairs and otherwise, to New Or- 
leans. } 

16. That, if the defendants are chargeable 
with the expenses of going to New Orleans, 
they ought to be credited with the proceeds 
of the sand ballast brought from Tampico. 











asked the plaintiffs for an account of such 


proceeds. The captain makes affidavit, No- 
vember 20, 1837, that the expenses attending 
the discharge of this ballast, were equivalent 
to the proceeds, viz. $32.) 

17. That the wages and board of the mate 
during the repairs, $80, ought not to be in- 
cluded, on the ground that one person, the 
captain, wds enough to attend to the repairs. 
[This charge is included in the adjustment be- 
cause the mate or some other person was want- 
ed, as a ship keeper, and also because it does 
not appear but that the mate was as usefully 
employed about the repairs, as any other per- 
son who was employed about them. ] 

18. That the charge $10, by Mr Roswell, 
the notary public at New Orleans, for ar- 
ranging and authenticating the documents re- 
lating to the repairs, ought to be rejected. 
[This charge is included because it seems, 
under the circumstances, to have been the pru- 
dent step on the part of the master, to authen- 
ticate and forward to his employers, the vou- 
chers for his expenses, and though the charge 
for this service by the notary, is higher, per- 
haps, than would be made in some other ports, 
yet the charges and fees at New Orleans, are 
well known usually to be high.] 

The plaintiff objects ;— 

That the expense of towing the schooner 
across the Mississippi to be repaired, $15, 
and that of assistance in getting her across, 
and boat hire, $19 50, and that of towing her 
back after the repairs had been made, $20, 
ought not to be subject to the deduction of 
one third for new. [The adjustment was 
made by a deduction of a third from the items 
in question, merely because it is the more 
usual and general, though not the invariable 
practice so to adjust a particular average in 
Boston. The auditor understands from a 
very experienced insurer, that there are ex- 
ceptions to, or variations from, this practice, 
in the port of Boston. The adjustinent was 
made in the above manner, without any evi- 
dence of, or reference to, any general com- 
mercial custom beyond Boston, in support of 
it, and without any consideration on the part 
of the auditor, of the rule on this subject, to 
which the principles of the maritime law and 
the law of insurance would lead.] 

WILLARD PHILLIPS. 


Upon the bringing in of the report, the 
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exceptions to it were argued by F. C. Lo- 
ring for the plaintiff, and by Paine and 
Aylwin for the defendants. 

Story J. Upon most of the exceptions, 
which have been argued, I do not think it 
necessary to make any particular remarks ; 
as the reasons given by the auditor, for his 
allowance, and disallowance of items are 
entirely satisfactory to me. Indeed, consid- 
ering his acknowledged professional learning, 
and great experience in this branch of the 
law, it would be difficult not to give his 
opinion great weight as to the practical ad- 
justment of losses. 

In respect to the leading objection which 
has been taken to the report, that- it allows 
the expenses of wages, provisions, &c. of 
the voyage back to New Orleans, as in the 
nature of a general average, the jury have 
found that the voyage was a voyage of ne- 
cessity for repairs to a proper and convenient 
port. According to the established doctrine 
in the Massachusetts courts, the wages and 
provisions of the crew, and other expenses, 
on such a voyage of necessity constitute a 
general average. It was so held in Padel- 
ford v. Boardman, 4 Mass. R. 548, and Clark 
v. the United States Fire and Marine Insurance 
Company, 7 Mass. 365. See also 1. Phil- 
lips’ Insurance, p. 348, 349.—2. Phillips’ 
Insurance, 241, 242. 

But the argument 1s, that here there was 
no cargo on board, and that there can be no 
contribution by freight or cargo; but the 
whole is to be borne by the ship; and that, 
therefore, it is a particular average on the 
ship, and not a general average. The argu- 
ment proceeds upon the ground, that what is, 
and what is not a general average, does not 
depend upon the nature and objects of the 
thing done, or sacrifice made, for the general 
good ; but solely upon the point, whether 
there are in fact different contributory sub- 
jects. I do not so understand the law. As 
I understand it, the rule, as to what consti- 
tutes a general average or not, is founded 
upon the consideration, whether it is for the 
benefit of all, who are, or may be interested 
in the accomplishment of the voyage; or 
only for the benefit of a particular party. 
Suppose a person to be owner of the ship 
and cargo, and of course ultimately of the 
freight also; and he should insure the ship, 
cargo, and freight in three different policies, 
by different offices, if a jettison should be 





made, or a mast be cut away, or any other 
sacrifice be made for the common benefit of 
all concerned in the voyage; there can be 
no doubt that this would be a case of gener- 
al average; and the underwriters on ship, 
cargo, and freight must all contribute as 
for a general average. What possible dif- 
ference in such a case could it make, that 
the same underwriters were underwriters in 
one policy on the ship, cargo, and freight ? 
or that the owner singly had no insurance at 
all, or an insurance upon one only of the 
subjects put at hazard? Must not the loss 
still be treated in the contemplation of law, 
as a general average, or in the nature of a 
general average? As I understand it the 
phrase, “ general average,” as found in our 
policies of insurance, is used in contradis- 
tinction to particular average. It means a 
voluntary sacrifice for the benefit of the 
voyage, and not merely an involuntary en- 
counter of a loss without action or design. 
It looks to the efficient cause of the loss; 
and not to the effects of it. It looks to the 
consideration, whether the act is intended for 
the benefit of ail concerned in the voyage ; 
and not in particular to the consideration, 
who are to contribute towards the indem- 
nity. To be sure, if the owner stands as 
his own insurer throughout, the question 
degenerates into a mere distinction ; for it is 
& pure speculative inquiry. Not so when 
there is an insurance; for in such a case, 
the underwriters are, pro tanto, benefited by 
the sacrifice or other act done; and they are, 
in a just sense, bound to contribute toward it. 

In the present case, the insurance was not 
upon any particular voyage; but it was on 
time. Unless the owner had a right to re- 
pair the bark so as to perform other voyages, 
within the year, at the expense of the under- 
writers, he must have had a right to abandon 
to the underwriters for a total loss; for in 
her crippled condition, the bark was incapa- 
ble of any further employment. The going 
to New Orleans, therefore, was not an act 
solely for the benefit of the ship owner; but 
was for the benefit of the underwriters also, 
to save them froma total loss. The plaintiff 
was bound to repair, if he could, and to seek 
some convenient port for that purpose; and 
the expenses of going thither were properly 
incidental expenses to the repairs, in the na- 
ture of a general average, to replace the bark 
in the condition, in which she was before the 
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accident. If the plaintiff was not fully in- 
sured, he must contribute his proportion to- 
ward the common expenditure in going to 
New Orleans. If he was fully insured, he 
has only shifted the whole loss upon the un- 
derwriters. The expenses of going to New 
Orleans are just as much a matter of general 
average, as would have been the expenses of 
towing the bark into port, if she had become 
water-logged, or incapable of getting to a 
place of repairs, without the employment of 
an additional crew. Suppose after the disas- 
ter, and arrival at Tampico, it had been ne- 
cessary to employ a steamboat, to tow the 
bark to New Orleans to repair, would not the 
underwriters have been liable to pay the ex- 
penses as in the nature of salvage? If, in 
order to constitute a case of general average, 
it be necessary, that there should be some 
cargo on board, or some other things besides 
the ship at hazard, what is to become of the 
case of an insurance on an empty ship, whose 
masts are cut away in a storm, or which, af- 
ter losing her masts, is compelled to be 
brought into port by salvors, in consequence 
of the disabled state of the ship and the crew ? 
Are not the underwriters bound to pay the 
loss and the salvage? If so, are not these 
emphatically charges in the nature of a gen- 
eral average? Suppose an empty ship, which 
is insured, is dismasted in a storm, and is 
compelled to put away into a port of neces- 
sity, in order to repair; or otherwise she must 
be abandoned at sea, are not the expenses of 
the voyage in such a case to the port of ne- 
cessity of the nature of a general average ? 
Are they not incurred as much for the bene- 
fit of the underwriters, as for the ship owner ? 
I put these cases, because it seems to me, 
that they bring the principle of the argument 
to its true test. And it seems to me, that it 
would be an entire novelty in cases of insur- 
ance, not to hold that, under such circumstan- 
ces, the underwriters were liable for the char- 
ges, as in the nature of a general average. 
If so, the clause in the policy, that the com- 
pany are not liable for wages and provisions, 
“except in general average,” is wholly. inap- 
plicable ; for the present case is brought with- 
in the meaning of the exception. I have no 
difficulty, therefore, in overruling this objec- 
tion. 
In relation to the next point of objection, 
as to the payment for the loss of the boat; it 
seems to me to be disposed of by the verdict of 








the jury. They have found, that it was a di- 
rect consequence attributable to the preced- 
ing storm; so that the principle, in case of 
loss, that, causa proxima, non remota specta- 
tur, is not at all interfered with. If the bark 
had become wholly unmanageable and in- 
navigable from the immediate effects of the 
storm, I do not well see, how the direct re- 
sults from that unmanageableness and innav- 
igability, are to be treated otherwise than as 
a part of the loss. The storm is still the causa 
prorima. In causes of this sort it will not 
do to refine too much upon metaphysical sub- 
tilties. Ifa vessel is insured against fire on- 
ly, and is burnt to the water’s edge, and then 
fills with water and sinks; it would be diffi- 
cult in common sense, to attribute the loss to 
any other proximate cause than the fire, and 
yet the water was the principal cause of the 
submersion. If a vessel be insured against 
barratry of the master and crew, and they 
fraudulently bore holes in her bottom, and 
thereby she sinks, in one sense she sinks from 
the flowing in of the water; but in a just 
sense, the proximate cause is the barratrous 
boring of the holes in her bottom. 

In relation to the item for the survey at 
Tampico, there are three objections stated in 
the exceptions to its allowance. First, that 
the consul had no jurisdiction to ordera 
survey; and that it should have been order- 
ed by a maritime court. It is certainly the 
usual practice of courts of admiralty, and I 
deem it a very useful and beneficial practice, 
to order surveys in cases of this sort, as a 
matter of admiralty and maritime jurisdic- 
tion within their cognizance, and in my judg- 
ment, rightfully within their cognizance.' 

But I am not aware, that it has ever been 
held to be indispensable to the validity of a 
survey, that it should emanate from such a 
source, The object of a survey is to assist 
the judgment of the master as to his proceed- 
ing to repair damage, or to sell the ship. It 
is designed to protect him in the fair dis- 
charge of his ditiicult and often critically res- 
ponsible duty in great emergencies, by giv- 


! This jurisdiction seems incidentally affirmed in 
the ease of Dorr ». Pacific Insurance Company, 7 
Wheaton’s R. 612, 613, and of Janney v. Colum- 
bian Insurance Company, 10 Wheaton's R. 411, 418, 
Among my own MSS. is a copy of a decree of the 
Admiralty Court at Boston, in 1745, before Judge 
Auchmuty, in which, upon petition of the master to 
survey a vessel, (the Three Mary’s,) she was con- 
demned, and ordered to be sold as uuseaworthy. 
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ing him the aid of the opinion of other men 
of sound judgment, intelligence and skill in 
naval affairs, Indeed this course is so uni- 
versally adopted in practice, that a master, 
who should venture to deviate from it, would 


be treated as guilty of some improvidence, if | 


not of gross rashness and neglect of duty. A 
survey is a common public document, looked 
to both by underwriters and owners, as af- 
fording the means of ascertaining upon the 
very spot, at the very time, the state and con- 
dition of the ship, and other property at haz- 
ard. In some policies, as for example, when 
what is technically called the “ rotten clause ” 
is inserted, such a document seems indispen- 
sable; as the survey may amount to a dis- 
charge of the underwriters.' 

But although surveys are and may be thus 
ordered by courts of admiralty, I am not 
aware, as [ have already said, that this is an 
indispensable requisite. On the contrary, a 
survey may be made upon the mere private 
application of the master directly to the sur- 
veyors; and there does not seem any good 
reason, why, if an American consul should 
interpose in behalf of the master, and with a 
view to assist him, should appoint the survey- 
ors at his request, and thereby sanction their 
competency to the task, such an appointment 
should be deemed objectionable. As a known 
public officer, the act of a consul would, even 
if he had no express or implied authority to 
make the appointment ex officio, be deemed 
an act of higher authority, and more entitled 
to public confidence, than that of the master 
himself, and might be an inducement to the 
surveyors to undertake the duty with more 
promptitude and responsibility. 

But i am not aware, that the issuing of a 
commission for a survey, is, in truth, beyond 
the rightful authority of a consul in cases of 
this sort. ‘That depends upon the course of 
trade and the common functions established 
by the general consent and customs of na- 
tions in regard to consuls. Our own statutes 
do not pretend to ascertain, or establish their 
rights, or their duties generally, but have 
merely given them certain authorities. One 
of these statutes has declared “that the spe- 
cification of certain powers and duties, &c. 
&c., shall not be construed to the exclusion of 


1 See cases on this clause—Dorr v. Pacific Insur- 
ance Company, 7, Wheaton’s, R. 582. Janney v. 
Columbian Insurance Company, 10, Wheaton’s R., 
All, 416 to 418. 1. Phillip’s Insurance, 154, 158. 


others, resulting from the nature of their ap- 
pointments, or any treaty or connection, un- 
der which they may act.”—{Act of 1792, ch. 
26, s. 9.) Whether acts of this nature are 
usually done by consuls, is more than I know ; 
| bat in the absence of al] controlling proof, 
| the fact, that the consul did make the appoint- 
/ment in this case, affords some presumption 
that it was a rightful exercise of authority. 
Be this as it may be, there is no ground 
to say, that it is indispensable, that surveys 
of this sort are absolutely required to be 
made under the authority of any maritime 
}court. On the contrary, I am strongly im- 
| pressed, that they are often made under the 
| authority of other magistrates, and often at 
‘the mere private request of the master.' 
| The other objection to the survey, that the 
surveyors do not appear to have been sworn, 
is equally untenable. There is no law posi- 
| tively requiring it to be done. The remain- 
|ing point under this head, as to the fees 
| charged by the counsel, is unmaintainable ; 
| for there is no law fixing his fees in a case 
| of this sort. 

In regard to the survey at New Orleans, 
the reasons given by the auditor for the al- 
lowance seem to me entirely satisfactory. It 
was a proper precaution to guard against 
any future difficulty in adjusting the loss ; 
it might be important to the underwriters, as 
well as to the ship owner, as one of the appro- 
priate documentary proofs to establish and 
limit the extent of the loss,” 

In regard to the deduction of one third 
new for old, the true interpretation of that 
rule has always appeared to me to be, that 
it is strictly applicable only to the labor and 
materials employed in the repairs, and to the 
new articles purchased in lieu of those, 
which were lost or injured by the disaster. 
It would be strange to apply it to other in- 
dependent expenses, which were merely inci- 
dental to the loss; for in no just sense can 
it be said, that the owner is benefited there- 
by, or that he receives an enhanced value 
therefrom, beyond his indemnity. I am not 
aware that any different exposition of the 
rule has ever been judicially established.— 
The case of Sewall v. United States Insur- 
ance Company, (11 Pick. R. 90) so far as it 








!See Wesket on Insurance, &c. Title, Certificate, 
p.89. Id. Damage, p. 162, s.5. Id. Estimate. 

2 See Benecke and Stevens on Average by Phillips, 
(1833) p. 384. 
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goes, is confirmatory of it, as_ indeed is the 
text of the best elementary writers on the 
subject.' For this reason and upon princi- 
ple, I think that the deduction allowed by 
the auditor of one third from the amount of 
the expense of towing the schooner across 
the Mississippi (#15) and that of assistance 
in getting her across and boat hire ($19 50,) | 
and that of towing her back ($20) ought not 
to stand. It is true, that from the report, it 
seems to have been the more general prac- 
tice, though not a universal practice, in Bos- 
ton, to make the deduction ; andthe auditor 
has stated that this was his sole reason for 
allowing it, he having no reference to the 
principles of maritime law on the subject. 
But though the sum is trifling, | think the 
practice of making the deduction is inconsis- 
tent with principle, and ought not to be per- 
mitted to stand. It has a tendency to intro- 
duce confusion, and to perpetuate perplexing 
questions as to what items are, or are not 
within the reach of the rule. If we stand-by 
the purport of the rule in its simple form, as 
applicable merely to the labor and materials 
used’ in the repairs, or in the replacing of lost 
or injured articles, very little difficulty can 
arise in its practical application. 

Upon the whole, my judgment is, that the 
auditor’s report ought to stand confirmed ex- 
cept as to the deductions allowed upon these 
three small items ; and as to them it ought 
to be reformed ; and the verdict awarded and 
entered for the plaintiff accordingly. 





SUPREME JUDICIAL COURT. 


BOSTON, MARCH TERM, 1838. 


Rebecca McManagil v. George Ross. 


What declaration of a mother, at the time of childbirth, 
as to the paternity of the expected child is suffi- 
cient to establish her competency to testify. 

The declaration by the mother, before « magistrate, 
may be made eitber before or after delivery. 

{t is not necessary that the mother be formally 
questioned during her travail as tothe father. 


Tas was a complaint, made in the Muni- 
cipal Court for the city of Boston, May term, 
1836, on the~ Statute of 1785, chap. 66, 
whereby Rebecca McManagil prosecuted 
George Ross, to.obtain an order of that court, 
to compel him to give security for the main- 


11 Phillips on Insurance, 371, 372. Benecke and 


tenance of a bastard child, of said Rebecca, 
and alleged that he was the father thereof. 
At the trial, the counsel for the complainant, 
for the purpose of showing to the court that 
she ought to be admitted as a competent wit- 
ness in support of her complaint, for that be- 
ing put upon'the discovery of the truth re- 
specting the accusation of the defendant in 
the time of her travail, she had accused him 
thereupon of being the father of the child of 
which she was about to be delivered,— pro- 
duced two witnesses, Catherine McManagil, 
sister of the comp/ainant, and George Thomp- 
son, physician, to prove the accusation in the 
time of her travail. The former testified, 
that she was with the complainant at the 
time of the birth of the child, and for several 
hours before in the time of her travail; that 
Dr Thompson and Mrs Doherty, the sister of 
the defendant, were also present, although 
the latter went out of the room occasjonally ; 
that the complainant spoke several times 
about the respondent ; that the witness did 
not remember what she said each time ; 
that one time she asked who was down 
stairs, and the respondent’s sister answered 
that it was George; that, at another time, 
she said, “I hope George will never bring 
another girl to this unless she is his wife ;” 
that, at another time, the respondent’s sister 
told her she must give up all thoughts of 


George — must try to forget him and think | 


‘Of heaven; that nothing was said about the 
dispdésition of ‘the child until after it was 
born ; that there were two or three boarders 
then in the house whose first names the wit- 
ness did not know, but that she supposed the 
respondent was intended by “ George ;” that 
there had been a long familiar acquaintance 
between the respondent and the complainant ; 
that she usually called him “George” or 
« Ross ;” and she further testified, on cross 
examination, that she was, at the birth of the 
child, nineteen years of age, unmarried, and 
was never before present at a childbirth ; 
that she was somewhat agitated and anxious 
at the time; that the remark above men- 
tioned of the complainant, “that she hoped 
George would never bring another girl to 
this, unless she was his -wife,” was not ad- 
dressed to any one in particular; that Dr 
Thompson was present when that remark was 
made, and was as near to the complainant as 
the witness ; that it was made during the 





Stevens on Average by Phillips, 167. Note. id. 
238, 374, 384, 385. 4 . 
4 


complaihant’s greatest pains ; that no one, at 
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any time, asked the complainant who was 
the father of the child of which she was 
about to be delivered, nor intimated to her, 
or gave her any caution or warning to de- 
clare truly, or to declare or say any thing in 
relation to the matter; that the witness 
thought, although she would not positively 
state, that the remark above mentioned, was 
introduced or immediately preceded by Mrs 
Doherty’s saying something to her to soothe 
and keep her quiet; and she also testified, 
that immediately on her making the remark, 
Mrs Doherty said to her that she must give 
up all thoughts of George and try to forget 
him and think of heaven. The witness also 
said, on cross examination, that something 
had been said to her by Mrs Doherty, or by 
herself. which led the complainant to make 
the remark; that she never mentioned the 
above reported remark of the complainant 
until about seven months after the delivery 
of the child, when she mentioned it to com- 
plainant’s counsel ; that she made no memo- 
randum of the conversation at the time of 
the delivery, and had forgotten some things 
that were then said ; that she had lived ever 
since the delivery of the child, with her sis- 
ter, the complainant, and had had much con- 
versation with her upon the subject. 

George Thompson was then called as a 
witness by the complainant’s counsel, and 
testified, that he was a physician and as- 
sisted at the delivery of the complainant’s 
child ; that he was with her several hours 
before its birth; that he had no recollection 
that she declared who was the father of the 
child at that time ; that he did recollect her 
bewailing her situation and that he went to 
the bedside to -encourage her, and, in that 
connection, she made some such expression 
as this, she hoped no other poor girl would 
get into a like situation. The witness add- 
ed, he did not know that it might not have 
been, that she hoped he would not bring any 
other into such a situation; and the witness 
being asked, whether she gave any name, 
answered, that he did not recollect that she 
gave any name; that he did not remember 
the precise form or exact substance of her 
expression; that he recollected but one 
such expression as the above; that, at one 
time, something was said to induce her to 
make nie outcries as there were people in the 
house, and, in that connection, it was said 
that he, meaning as he supposed, George 





Ross, wasin the house or room below; that 
he did not lay up in his memory what passed 
in consequence of having heard before, from 
the complainant and her friends, that some 
arrangement had been made respecting pro- 
vision for the child ; that he did not ask, nor 
did any one ask the complainant, at the time 
of her travail, who was the father; that no 
intimation or caution was given to her to de- 
clare truly, or to declare at all, upon the matter. 

The respondent, for the purpose of show- 
ing to the court, that the complainant was 
not competent to be admitted as a witness, 
called Mrs Doherty, the sister of the respon- 
dent, who testified, that she was with the 
complainant from the time the Doctor came 
till her delivery, excepting two short absen- 
ces to the kitchen; that, at one time, the 
complainant asked who was down stairs, and 
she answered, her brother or Ross; at 
another, she bewailed her situation and said 
she never thought she should come to that ; 
whereupon the witness said, “ don’t mind now, 
God can bring good out of evil ;” that she sat 
on the bed or at the bedside, holding the 
complainant’s hand, or with it on her shoul- 
der, all the time, except during the two oc- 
casions, above reported, when she went, for 
a short time,into the kitchen; that no in- 
quiry was made by any one, as to who was 
the father, nor any intimation or warning or 
caution given to declare truly or to declare 
at al] upon the matter; that she did not rec- 
ollect that the complainant in any way, by 
name or allusion, referred to her brother, 
during the whole time that she was in the 
room, excepting once when she spoke about 
having his bed made; that she had never 
heard it said by any one, that there was an 
allusion to him, until about a month before 
the trial; that she never told or said to her, 
not to think of George, or to give up all 
thoughts of George, as Catherine McMana- 
gil stated, but did tell her, in two instances, 
to think of heaven, or look to God, or ex- 
pressions of that character, and that she had 
no recollection, that, at either of those times, 
or at any time, the complainant referred to 
the respondent. On cross examination; the 
witness said thatshe had never taken any 
oath, or made any obligation, stipulation, or 
agreement, that she would not betray the 
respondent, ag the father of this child; 
that she made no agreement before the birth 
of the child to deliver it to him; that she did 
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not stay in the chamber for the purpose of 
delivering the child to the respondent after 

it should be born, but that she had heard the 

respondent and the complainant, three months 

before the birth of the child, speak upon the 

subject in her presence and that of the sis- 

ter of the complainant, and that an arrange- 

ment was made between the complainant and 

her brother in relation thereto, with the 

knowledge and concurrence of all. 

The counsel for the respondent in arguing 
to the court the question of the competency 
of the complainant to testify, contended :— 
1. That the weight of the evidence went to 
show that the complainant did not use the 
words sworn to by the first witness. 2. That 
if she did use these words, they did not con- 

itute the case required hy the statute ; and 
he desired the court, on each of these grounds, 
to exclude the complainant. The court being 
of opinion, however, that the complainant, by 
the expression, “that she hoped, &c.,” allu- 
ded to the pains of childbirth which were then 
upon her, and that she meant to say that the 
defendant was the cause of her sickness, and 
was the father of the child, of which she ex- 
pected momently to be delivered, and that it 
was an accusation against him within the 
meaning and intent of the law, overruled the 
objection and admitted the complainant as a 
witness. He left the question to the jury, 
whether the complainant did, in the time of 
her travail, before the birth, accuse the de- 
fendant, and instructed them, if they did not 
believe that she accused him at the time, they 
should set aside the complainant's testimony, 
and disregard it in making up their verdict. 

The complainant was then admitted to tes- 
tify, and the jury found the defendant guilty. 

The case was brought up to this court, 
by the defendant, on a bill of exceptions, 
and was argued by S. D. Parker for the 
complainant, and Choate for the respondent. 

Shaw C. J. The objections made by 
the counsel for the complainant, to a bill of 
exceptions as the proper method of bringing 
this matter up from the Municipal Court, 
this court cannot sustain. The writ of cer- 
tiorari, which, it was contended, should 
have been einployed, applies to proceedings 
that are not according to the course of the 
common law and not to cases like the pre- 
sent. The argument, by the counsel for the 
respondent, that the mother must make a for- 





son, before a magistrate, previous to het 
delivery, and adhere to the same afterwards, 
we consider to be ap unwarranted criticism 
upon the statute. The complaint to a 
magistrate may be made either before or 
after the birth, and, in either way, the woman 
may be a competent witness, and it is not 
necessary that she should have been formal- 
ly questioned beforehand. All that the sta- 
tute requires is, that, at some time previous to 
her delivery, when her mind is solemnized 
by the prospect of its approach, she should 
intelligibly convey to the mind of some one 
the fact in regard to the paternity of the ex- 
pected child. She should be constant in her 
declaration and make the charge always 
against the same person, and whether she 
swears before or after her delivery in pre- 
sence of a magistrate, it must be to the 
same fact which she has asserted in conver- 
sation. We consider that the assertion of 
the complainant, in the trying circumstances 
of childbirth, sworn to afterwards, sufficient 
to establish her competency. 

Exceptions overruled and the judgment of 
the Municipal Court affirmed. 


John Kutts v. William Pelby. 

In an action of assumpsit for work and laber by an ar- 
chitect for drafting plans, what is a sufficient deliv- 
ery of such plans. 

Tus was an action of assumpsit. The 
declaration contained the common money 
counts, and .a bill of particulars was filed 
five days before the trial. The amount 
claimed was $295, for services rendered the 
defendant as an architect. It was in evi- 
dence at the trial, that the defendant recciv- 
ed from the plaintiff a sketch of an Egyp- 
tian front and kept it a week, and, express- 
ing himself satisfied with it, requested the 
plaintiff to make other plans. Plaintiff and 
defendant often went over these together, 
and when a sketch was approved, it was laid 
aside, as concluded upon, so that a plan could 
be made from it. One witness testified, 
that, by direction of the defendant, he took 
the plans from the plaintiff’s office to make 
an estimate from them of a theatre, and kept 
them a week. Witness afterwards superin- 
tended the building of the defendant’s thea- 
tre, and these plans were not used, The 
plans were in the possession of the plaintiff 


mal accusation against some particular per- | at the trial, and it was in evidence that he 
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had said, that the defendant should never 
have them until he paid for them. , 

Before this action was brought, the only 
bill ever presented to the defendant was for 
the sum of $340. It was admitted, that the 
actual value of the plans was $295, and, 
that the presentation of a bill for a larger 
amount, was in consequence of a mistake of 
the plaintiff in casting the items of his ac- 
count from his books. 

Such being the evidence the defendant 
contended, that the plaintiff was not entitled 
to recover forthe plans. The court instruct- 
ed the jury otherwise; and now the defend- 
ant moved for a new trial for the alleged 
misdirection of the judge. 

Parsons for the defendant. In this case, 
the work and labor of the plaintiff were be- 
stowed on his own materials; and those 
materials, with the additien of the work and 
labor, have never been delivered or tendered 
to the defendant. The labor was bestowed 
for the benefit of the plaintiff; and, perhaps, 
he has already sold to another person the 
plans on which the labor was bestowed. The 
defendant has received no benefit from the 
plans, and is not bound to pay for them, at 
least while they remain the property of the 
plaintiff. Atkinson v- Bell, (8 Barn, & -Cres, 
277.) 

But the case finds whet must be, in law and 
justice, an actual refusal to deliver the plans ; 
for there was a refusal to deliver them ex- 
cept on the payment of more money than 
the plaintiff himself now says they were 
worth, This is said to be the piaintiff’s mis- 
take. If so, it may be his fault or his mis- 
fortune. It should not be our fault or our 
misfortune. It may be said, we manifest no 
willingness to pay the fair price. We had 
no opportunity to pay a fair price. Von 
constat that if a bill fora fair price had been 
presented, it would not have been paid, — 
certainly the court cannot assume this. The 
plaintiff presents his bill for $340 — pay- 
ment is refused. In nine days after, a suit 
is commenced, claiming $500; and the bill 
of particulars, reducing the claim to $295, is 
filed only five days before the trial. Since 
the bill of particulars was filed, there has 
never been any thing like a tender of the 
plans, or even an intimation that they might be 
had by the defendant on his paying fair price. 

E. Haskett Derby for the plaintiff. 

Putnam J. There canbe no doubt, that a 





delivery of these plans to the defendant was 
necessary, and the legal objections of his 
counsel, on this point, are sound. But we 
are satisfied, that facts do not sustain these 
objections, and that there was such a delivery 
as made the defendant liable. Nor does it 
affect the claim of the plaintiff, that the de- 
fendant did not build with these plans. 
They were prepared for him, and it was no 
fault of the plaintiff, if he did not choose to 
use them. It was said, that the plaintiff im- 
posed unreasonable conditions and demanded 
more for the plans than they were worth, 
and more than he now asks for them, but 
this was not done before there was a suffi- 
cient delivery to charge the defendant; and 
itis no bar to his demand for a reasonable 
sum now, thet he has, previously, and after 
a delivery, demanded an unreasonable one. 
Judgment on the verdict. 


G. W. Wilson et al. v. B. M. Nevers. 
Where a party defendant pleads a nonjoinder in 
abatement, he is bound to name all his joint 
promissors. 

Assumpsit. The declaration contained 
three counts. The first was on a promissory 
note for $695 78. In the second it was al- 
leged, that the defendant, at Boston on the 
15th of September, 1829, being then and 
there doing business under the name and 
style of the Merrimack Stage Company, by 
his certain promissory note in writing of that 
date, by said defendant subscribed as treas- 
urer of said company, promised the said 
plaintiffs, in the name of said company, to 
pay them $695 78 on demand. Third — 
the common counts. 

At the last April term of the Common 
Pleas, the defendant pleaded in abatement, 
that the promises in the declaration mention- 
ed, if any such were made, were made joint- 
ly with seventeen persons, whose names were 
given. At the same term, the plaintiff had 
leave to amend his declaration by inserting 
therein the names of the persons mentioned 
in the plea in abatement. The new writ 
having issued, such of the new defendants, 
as were summoned, appeared and filed a 
brief statement, in which they alleged, that 
the promises, if made, were made jointly 
with certain other persons named, and, there- 
fore, that the writ ought to be quashed. At 
the October term the plaintiff, by leave of 
court, discontinued against all the defendants 
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excepting Nevers. He then tendered an is- 
sue to the country to the defendant’s plea in 
abatement, which was joined. 

At the trial before Wilde J., the plaintiff 
offered evidence that there were persons, 
members of the Merrimack Stage Company, 
whom the defendant had not named in his 





plea in abatement, and he contended, that | 


the plea was not maintained unless it was 
proved, that precisely the persons named in 
the plea composed the company. 

The defendant offered the proceedings in 
the common pleas, by which the new defend- 
ants were summoned in by the plaintiffs, and 
contended, that these proceedings were an 
admission, on their part, that the new defend- 
ants were joint contractors with the defendant, 


and operated as an estoppel on them to deny | 


that fact. But the court thought that these 
proceedings did not operate as an estoppel 
on the plaintiffs, or prevent them from pro- 
ceeding against Nevers alone, and refused 
to admit them to be received as such an es- 
toppel. The evidence, however, was read to 
the jury, and they were left to judge of its 
weight and effect. The defendant then in- 
sisted, that the plea was sustained if he 
proved that all the persons named in it were 
members of the company, and that the fact 
of*there being more members was immaterial. 
But the court instructed the jury otherwise, 
and a verdict was returned for the plaintiff. 

And now the defendant moved fer a new 
trialon the ground, that the mstructions to 
the jury were wrong and that the verdict was 
against evidence. 

S.. D. Parker for the defendart. The 
court instructed the jury that the plea in 
abatement was not supported if there were 
one or several more or less in the company 
than the defendant’s plea named; that the 
plea must be precisely accurate. It is sub- 
mitted, that.this is not the law. The rule is, 
that the defendant, by a plea in abatement, 
must, in general, give the plaintiff a better 
writ. ‘This rule has many exceptions. If 
the plea go to the matter of substance of the 
writ, it need not give a better writ. Arch. 
Dig. Plead. 303. . In Guild v. Richardson, (6 
Pick, 369,) Wilde J. says the exceptions are 
so numerous that it is hardly a general rule. 
“In all cases, if the plea go to the matter of 
substance of the writ, it need not give a bet- 
ter writ.” This is precisely that case. In 
Tingley v. Bateman and Tr. (10 Mass. 345.) 


Sewall J. speaks of the rule as not universal. 
“Generally ” is used as if not always, and it 
is stated to give a better writ, not a perfect 
writ. A writ, nineteen twentieths better 
than the othér at bar, is certainly a bet- 
ter writ although it may not be the best pos- 
sible. In the argument in Manwaring v. 
| MVewman, (2 Bos. and Pul. 123.) Lens, Ser- 
| jeant, stated, that it was not an invariable 
_rule that a better writ must be given in such 
| a case, and referred to Symonds v. Parmenter, 
(2 Strange 1264,) also reported in 1 Black Rep. 
20. See also Edwards v. Carter, (1 Strange 
1172.) In Metcalf’s edition of Yelverton’s Re- 
ports 112 note 1, a great variety of excep- 
tions to the supposed rule are collected. In 
Shepherd v. Baillee, (6 T. R. 329.) Lord Kenyon 
says that pleas in abatement, on account of all 
the contracting parties not being sued, were 
first made necessary in the time of Lord 
Mansfield, when it was held necessary for the 
convenience of justice, that if a defendant 
wished to avail himself of such a defence, 
he should plead it in abatement, for original- 
ly, as the contract was considered to be en- 
tire, if it were proved at the trial, that other 
persons besides those named in the record 
joined in making it, the plaintiff became 
nonsuit. The case referred to by Lord 
Kenyon is undoubtedly that of Rice v. Shute, 
(5 Bur. 2316.) But in that case the very 
language of Lord Mansfield favérs the posi- 
tion, that the plea need not be perfect, for 
he says expressly — “a creditor knows with 
whom he dealt, but he does not know the 
secret partner. He may be nonsuwited twenty 
times before he learns them all—or driven to 
a suit in equity for a discovery who they are.” 

But if the plaintiff himself show in his 
declaration, or other pleading, that the con- 
tract is joint, the suit shal] abate. 

This the plaintiff has done in this case. 
(1) Im his first declaration. (2) In his new 
writ. And it makes no difference that he 
has discontinued. His declaration remains 
on record and is evidence. 

Sewall, for the plaintiff, cited Gould on 
Pleading 254, Stephen on Pleading 435. 
Bank v. Baldwin, (9 Conn. Rep. 476.) Wads- 
worth v. Woodford, (1 Day 28.) Godson v. 
Good, (6 Taunton 587,) 1 Chitty 53. .dbbott 
v. Smth, (2. W. Blackstone 5.) Winslow v 
Merriil, (2. Fairfield 127.) 

Dewey J. There are undoubtedly, many 
cases where a. plea in abatement may not 
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give the plaintiff a better writ. But where 
the defect in his declaration is merely in 
form, if the defendant would take advantage 
of it, he must show a better writ, as where 
there is a mere nonjoinder, The defendant 
always has a right to have all his joint prom- 
issors joined with him; but, as they are bet- 
ter known to him than any one else, he is 
bound to inform who they are, if he plead in 
abatement. The authorities are all this way, 
and if the rule wefe not SO, it is easy to see, 
that the great benefit of the plea in abate- 
ment would be lost. In the present case the 
defendant did not point out all his joint 
promissors, and his plea was defective in 
that respect. Nor does it make any differ- 
ence that the plaintiff moved to amend his 
declaration. The doctrine that, by so doing, 
he admitted the defendants plea to be good, 
goes to the extent that a party shall never 
deny his own declaration, and would thus 
effectually destroy all amendments. The 
‘defendant also insists that the verdict was 
against evidence, but we do not thus view 
the case, and there must be 
Judgment on the verdict. - 


Samuel T'. Tisdale v. Jam#s Harris. 


Acontract to sell manufacturing stock is within the 
clause of the statute of frauds requiring al! contracts 
for the sale of *‘ goods, wares and merchandise,” 
above a certain amount to be in writing. 


This was an action of assumpsit, brought 
against the defendant for refusing to perform 
a contract which, it was alleged, he made 
with the plaintiff's agent, for the sele of two 
hundred shares in the capital stock of the 
Collins Manufacturing Co., a corporation es- 
tablished by law in Connecticut. At the 
trial, before Shaw C. J. the question was left 
to the jury, whether the bargain which was 
not in writing, included all the dividends and 
earnings due, or growing due, at the time it 
was made. They found a verdict for the 
plaintiff, and the defendant moved to set it 
aside. The principal question before the 
whole court was, whether the contract to sell 
this stock was within the statute of frauds. 

Curtis for the plaintiff. 

Lorings for the defendant. 

Shaw C. J. The principal question in this 
case is, whether a contract for the sale of 
manufacturing stock is within the statute of 





frauds, which requires that all contracts for 
the sale of “ goods, wares and merchandise” 
above a certain amount shall be in writing. 
We think that a contract like the present is 
within the statute. There is nothing in the 
nature of stocks which should protect them 
from the provisions of the law to prevent 
fraud; on the contrary, on account of the 
extent of transactions of this kind, there 
seem to be peculiar reasons for extending 
the salutary provisions of the statute of frauds 
to meet cases like the one under considera- 
tion. 
Verdict set aside and plaintiff nonsuit. 


Amherst Eaton v. F. O. J. Smith et al. 


To establish a custom of using a word in a technical 
or peculiar sense, the evidence must show that cus- 
tom to be universal. 

The word “operate,” when used in relation to Maine 
timber lands, means either working on the land or 
selling the vimber. 


Tis was an action of debt on a bond. 
In June, 1835, the plaintiff entered into a 
contract with Smith for the purchase of one 
eighth part of a tract of land, known. as the 
Taunton and Raynham Grant, in Somerset 
County, Maine. .The price was $12 per acre, 
and Eaton advanced about $4000 of the 
purchase money, giving his notes for the 
balance. Smith and one Ward, the other 
defendant in this suit, gave a bond to the 
plaintiff, conditioned, that if on or before the 
Ist day of January then next, he should wish 
to rescind the contract, he might do so by 
giving notice to Smith, when his notes should 
be returned, and the $4000 refunded in three 
months. There was another condition in the 
bond that, if a majority of the proprietors 
should determine to “operate” on the land 
and should give Eaton notice of that fact, he 
should make his election in fifteen days, It 
was in evidence, that Eaton gave Smith no- 
tice in writing, in November, 1835, that he 
should not take the land, and demanded his 
notes. They were not given up, and this 
action was brought. 

The defendant’s case, at the trial before 
Wilde J., November Term, 1837, was, that a 
majority of the proprietors had determined 
to “operate” on the land, and that Eaton 
had notice thereof on the third of September ; 
that he did not give notice, within the stipu- 
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lated time, of his intention not to take the 
land, and that, by this neglect, he had for- 
feited the right to rescind the contract. 

Several of the proprietors testified, that 
meetings were frequently held in the sum- 
mer and autumn of 1835; that it was deter- 
mined to do something on the land to derive 
a profit, as there was no prospect of effecting 
a sale, and that Ward went to Portland, in 
August, with authority to grant permits on 
the land if Smith thought best. It was also 
in evidence, that the plaintiff received notice 
of the preprietors’ intentions on the third of 
September, and was requested to make his 
election according to the conditions of the 
bond. 

Evidence was then introduced to show, 
that the term “ operate,” when used in rela- 
tion to timber lands, has a peculiar significa- 
tion in Maine ; that it means the doing any 
thing with lands by which a profit is derived 
from them —either sending on teams — sell- 
ing the timber, or hiring if cut. 

This evidence was objected to by the 
plaintiff, who insisted, that there never was 
any intention to “ operate,” within the mean- 
ing of the bond; that it was not sufficient 
for the proprietors to determine to sell the 
stumpage in order to limit the time of Eaton’s 
election. On this point there was considera- 
ble evidence. Many witnesses, who have been 
engaged in the lumbering business, testified, 
that they had always understood the term 
“operate on lands” as meaning the actual 
cutting of timber, and that it was used in con- 
tradistinction to granting permits. 

Wilde J. instructed the jury, that, to estab- 
lish a custom of using a word in a-peculiar 
sense, the proof must show that custom to 
to be universal, and as the evidence in re- 
gard to the word “ operate” was contradic- 
tory, the meaning of the term must be deter- 


mined by the court from the other parts of} 


the contract and from its ordinary and usual 
acceptation. In the present case, he thought 
the term meant either working on the land by 
the proprietors, or selling the timber. He left 
the question to the jury whether the proprie- 
‘ tors had determined to do either of these, 
and directed them to find for the defendants, 
if they believed that they had. With these 
instructions the jury returned a verdict for 
the defendants, and the plaintiff moved for a 
new trial, 
Dexter & Peabody for the plaintiff. 





Mason & Choate for the defendants. 

Shaw C. J. The meaning of any partieu- 
lar word, which is used in a technical or pe- 
culiar sense, may be determined by the jury 
from the evidence, and then the court may 
determine the effect of such word. But 
where a word is not used in any technical 
or peculiar sense it is the province of the 
court to judge of its meaning. 

The word “ operate” in the present case, 
must be interpreted in its common and ordi- 
nary meaning as an English word—as the 
plaintiff himself understood it, and we think 
the instructions to the jury in regard to it 
were right. The object of this transaction 
was profit, and one of the most usual and 
well known methods of obtaining a profit 
from timber lands was to sell the stump- 
age. To do this would require considerable 
expense and trouble, and it is reasonable to 
conclude that the parties must have contem- 
plated such proceedings when the contract 
was drawn up. ‘This construction is also 
rendered probable from the instrument itself. 
It contains an express stipulation tbat if a 
majority of the owners should determine to 
operate on the land, the plaintiff should be 
informed of it that he might make his elec- 
tion in regard to the purchase, but there is 
no stipulation, that, in case the stumpage 
was sold, the defendant should account in 
any way to the plaintiff. As the value of 
the land would be very much diminished by 
such a proceeding, we miist suppose it to 
have been understood by the plaintiff that he 
was to make his election before such an im- 
portant step was taken — that he understood 
the term “operate” to include selling the 
stumpage. We are clearly of opinion that 
the contingency did happen by which the 
plaintiff was bound to make his election, and 
there must be , 

Judgment on the’ verdict. 


Overseers of the Poor v. H. G. Otis, 


Tn‘a real action the demandant cannot count on his 
own seizin, and on that of his ancestors also. 


Tue demandants claimed a certain piece 
of land situate at the corner of Pinckney 
and Charles street, in Boston. The declara- 
tion contained two counts, in one of which 
they count on their ancestors’ seizin, and in 
the other, they count on their own  séizin. 
The defendant pleaded in abatement, that 
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the,plaintiff demanded “one and the same 
parcel of land upon two. several, different, 
and inconsistent titles, which severa] de- 
mands cannot be joined in one and the same 
writ and declaration.”—-The plaintiffs de- 
murred, and the question before the court 
was, whether the two counts, as above, could 
be joined. 

Pickering & Bartlett for the plaintiffs. 

Mason & C.G. Loring for the defen- 
dant. , 
Wilde J. The declaration in this writ. is 
novel in practice and inconsistent with the 
rule in real actions. It was said in the ar- 
gument, that the rule was merely artificial ; 
had long since been abandoned in personal 
actions, and ought to be discouraged, but the 
same objection may be made to the rule in per- 
sonal actions, that an action ex confractu shall 
not be joined with one ex delictu. We have 
always supposed, before hearing the argument 
in this ease, that it was well understood by 
the profession, that a demandant could not 
count, in a real action, on his own seizin 
and that of his ancestors also. The court 
are of opinion, however, that the writ may 
be amended. And it is no sufficient reason 
against this, that amendmerts, in such cases, 
are not allowed in England. Real actions 
are there discouraged. There is no reason 
why they should be discouraged here, and 
besides, the statute makes it imperative, we 
think, to permit the plaintiff to atcend in this 
case, 

Plea in abatement aijndged good and 
leave granted to amend. 


« 





MUNICIPAL COURT. 
BOSTON, MARCH TERM, 1838. 
The Commonwealth v. Francis. Call. 

The crime of adultery, in this commonwealth, consists 
in the violation of the marriage covenant, by hus- 
band or wife, by -having scxual intercourse with 
another, whether such other person be married or 
Thatcher J. n the indictment against the | 

defendant, he is charged with the crime of 

adultery. After a full’ trial; the jury have 
returned a special verdict, on which the attor- 
ney for the Commonwealth has moved for 


~ judgment, but on which the defendant, by 


his counsel, claims a discharge. The court 
must therefore decide what constitutes this 
offence by the law of this Commonwealth. 

The indictment charges, that Francis Call, 
on the 7th of February, 1838, being a mar- 
ried manu, and having a lawful wife alive, 
did commit the crime of adultery with one 
Eliza Foster, a spinster, by then and there 
having sexual intercourse with said Eliza, 
}and carnal knowledge of her body. 

The jury find that the defendant is guilty 
of having had ‘sexual intercourse with Eliza 
Foster, the person named in the indictment, 
she at the same time being an unmarried wo- 
man, and he being a married man, and hav- 
ing a wife living at the time. ; 

The counsel for the defendant insists that 
it is essential to the commission of this of- 
fence, that both these guilty parties should 
have been married at the time. But so far 
as I have learnt, by reading or inquiry, the 
crime of adultery has, in this state, from its 
early settlement, consisted in the violation of 
the marriage covenant, by a husband or wife 
having sexual intercourse with another, 
whether such other person was married or 
not. -So early as the year 1646, it was or- 
dered by the colonial Assembly, “ if any per- 
son shall commit adultery with a married or 
espoused wife, the adulterer and the adulter- 
ess shall surely be put to death.” Under the 
provincial charter of W. & M. 1692, the pun- 
ishment was lessened, but the language is, 
“if any man shal] commit adultery, the man 
and woman that shall be convicted of such 
crime, before their majesties justices of as- 


; size and general goal delivery, shall be set 


upon the gallows by the space of an hour, 
&c.” 6 W. et. M. Ch. iv. 

By the Revised Statutes, Ch. 130, s. 1, on 
which this indictment was founded, “ every 
person who shall commit+the crime of adul- 
tery,” shall be punished as therein declared. 
This is a mere revision of the act of 1784, 
ch. 40, which declares, “that if any man or 
woman shall commit adultery,” every person 
convicted of the same shall suffer the punish- 
ment which is there directed. According to 
the preamble of that law, it was made for the 
due observance of the marriage covenant, as 
highly conducive to the peace, good order, 
and welfare of the community, and to prevent 
the evils whick arise from its violation.” Al- 





though the preamble of a law is not consid- 
ered as part of the enactment, it is sometimes 
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useful to ascertain the intention of the leg- 
islature. 

In the case of the Commonwealth v. Jede- 
diah J. Calef, (10 Mass. R. 153.) the Supreme 
Judicial] Court incidentally expressed an opin- 
ion on the question which now awaits our 
decision. The indictment in that case charg- 
ed that Calef being a married man, did un- 
lawfully and lasciviously cohabit with one 
Emily Kimball, a single woman. Only one 
act of criminal intercourse was proved at the 
trial agninst the defendant, and upon a ques- 
tion presented to the whole court, they said, 
that, “by cohabiting must be understood as 
dwelling or living together, not a transient 
and single unlawful interview.” They de- 
cided, therefore, that on that indictment the 
defendant could not be convicted, but they 
intimated very clearly, that an indictment 
might have been maintained against him for 
adultery. 

The case of the Commonwealth v. Merriam, 
(14 Pick. 518.) was for adultery with one 
Cynthia Blood. I have examined the record 
and find, that the crime is described in the 
indictment like the present: “ that, the said 
Merriam did commit the crime of adultery 
with one Cynthia Blood, by then and there 
having carnal knowledge of the body of said 
Cynthia, said Merriam being then and there 
amarged man, and having a lawful wife,” 
against the form of the statute, &c. If it 
was essential to the commission of the of- 
fence, that the woman should at the time 
have been married, and her husband living, 
it must have been so set forth in the indict- 
ment; for whatever is essential to the de- 
scription of the crime, should appear on the 
record, ‘That case was strenuously defended 
by learned counsel (H. H. Fuller, Esq.) on 
other points ; but neither the counsel nor the 
court intimates that the description of the 
offence was incomplete, or defective in this | 
particular. I have been informed by a pro- 
fessional gentleman, who lived in the town, 
where the offence was committed, and who 
knew the parties, that Cynthia Blood was a | 








that the crime was considered to arise from 
the violation of the marriage covenant by the 
guilty party, and not merely from the mis- 
chief which would arise from a spurious off- 
spring, which might be consequent on the 
unlawful act. But to guard the purity of 
families, and to deter persons from seducing 
married women, the revised statutes, ch. 130, 
s. 1. declare, “that when the crime is com- 
mitted between a married woman and a man 
who is unmarried,” he shall be liable to the 
same punishment. Hence, I infer, that the 
crime consists in the violation of the mar- 
riage coyenant, by husband or wife, by hav- 
ing unlawful sexual intercourse with another, 
whether such other person is married or sin- 
gle ;—and for this cause a divorce is decreed 
in the Supreme Court in such cases, whether 
the criminal act was consummated with one 
who was at the time married or single. 

For these reasons, I am of opinion, that 
the acts found by the special verdict amount 
to the crime of adultery ; and therefore, shall 
order, that a general verdict of guilty be en- 
tered on the record against the defendant. 

S. D. Parker for the Commonwealth, 

Gleason for the defendant. 





HIGH COURT OF ERRORS AND APPEALS. 


NATCHEZ, MISS., JANUARY TERM, 1838. 
Hinds, et. al. v. Brazealle, et. al. 


No owner in Mississippi may emancipate his slave but 
by deed or will, properly attested or acknowledged 
in court, and proof to the legislature, that such slave 
has performed some meritorious act for the benefit of 
the master, or some distiuguished service for the 
State ; and the deed or will can have no validity un- 
til ratified by special act of the legislature. 

Where a citizen removed to another state with certain 
slaves, for the purpose of emancipating them, and 
with the intention of then returning each to this state 
a deed of emancipation made in such state is invalid. 

A slave cannot take property as devisee nor can it be 
held in trust for him. 


Sharkey J. 


The complainants, who are 
the appellees, claim the property mentioned 


All objections in this case | jn the bill as heirs at law of Elisha Brazealle. 
were overruled, and the defendant was sen- The allegations in the bill disclose these 


single woman. 


tenced to the state prison. \facts:— Elisha Brazealle left this State, 

In 6 Dane’s Abridgment, 677, c. 198, art. | where he permanently resided, some time in 
%, he says, “if the defendant is not married, | the year 1826, and took with him to the 
he cannot be convicted of adultery, though | State of Ohio, a negro woman and her son, 
the woman be married, with whom he was | John Monroe Brazealle, for the purpose of 
guilty of crim. con.” This clearly shows, ' eancipating them, and with the intention of 
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then bringing them back to this State. He 
accordingly executed the deed of emancipa- 
tion whilst in Ohio, and returned with 
the negroes to his residence in Jefferson 
county, where he continued to reside until 
his death. By his will, executed after the 
deed, he recited the fact that such a deed 
had been executed, declared his intention to 
ratify it, and devised his property real and 
personal to the said John Monroe, acknow!l- 
edging him to be his son. His executors 
proved the will, and took charge of the es- 
tate, and have continued to hold it and re- 
ceive the profits. The complainants claim 
the estate onthe ground that the deed of 
emancipation was void, as being contrary to 
the laws and policy of this state, and that 
being so, the said John Monroe is still a 
slave, and incapable of taking by devise or 
holding property. The respondents demur- 
red to the bill, which was overruled by the 
chancellor and this appeal taken. 

The deed of emancipation is not made an 
exhibit, but the bill alleges it to have been 
made in the manner and for the purposes de- 
scribed, and it is referred to and ratified by 
the will. The validity of this deed is the 
main question in the controversy. 

Upon principles of national comity, con- 
tracts are to be construed according to the 
laws of the country or state where they are 
made, and the respective rights and duties 
of parties are to be defined and enforced ac- 
cordingly. As these laws derive their force 
entirely from comity, they are not to be 
adopted to the exclusion of state laws, by 
which the great and fundamental policy of 
the state is fixed and regulated ; and hence 
it follows that this rule is subject to excep- 
tions. No state is bound to recognize and 
enforce a contract made elsewhere, which 
would injure the state or its citizens; or 
which would exhibit to the citizens an exam- 
ple pernicious. — Story’s Conflict of Laws, 
203, 6 Mass. Rep. 358. If, then, excep- 
tions are to be adopted with reference to 
contracts made in good faith, how much 
more forcibly would they apply to contracts 
made with a view to evade the laws of this 
state. It isa settled and sound principle, 
that no state will enforce a contract made by 
its citizens elsewhere in violation and fraud 
of its laws.— Story’s Conflict of Laws, 98. 

Let us apply these principles to the deed 
of emancipation. Paced give it validity would 





be, in the first place, a violation of the de- 
clared policy, and contrary to a positive law 
of the State. The policy of a State is indi- 
cated by the general course of legislation on 
a given subject, and we find that free negroes 
are deemed offensive, beeause they are not 
permitted to emigrate to or remain in the State. 
They are allowed few privileges, and subject 
to heavy penalties for offences. ‘They are re- 
quired to leave the State within thirty days 
after notice, and in the mean time, give secu- 
rity for good behavior, and those of them who 
can lawfully remain, must register and carry 
with them their certificates, or they may be 
committed to jail. It would also violate a 
positive law passed by the legislature ex- 
pressly to maintain the settled policy, and to 
prevent emancipation. No owner can eman- 
cipate his slave, but by deed or will properly 
attested or acknowledged in court, and proof 
to the legislature that such slave has per- 
formed some meritorious act for the benefit 
of the master, or some distinguished service 
for the State; and the deed or will can have 
no validity until ratified by special act of the 
legislature. It is believed that this law 
and policy are too essentially important to 
the interests of our citizens to permit them to 
be evaded. 

The state of the case shews conclusively, 
that this contract had its origin in an offence 
against morality, pernicious and detestable as 
an example; but above all, it seems to have 
been planned and executed with a fixed de- 
sign to evade the rigor of the laws of this 
State. The acts of the party in going to 
Ohio with the slaves, and there executing the 
deed, and his immediate return with them to 
this State, point with unerring certainty to 
his purpose and object. The laws of this 
State cannot be thus defrauded of their op- 
eration by one of our own citizens. If we 
could have any doubts about the principle, 
the case reported in 1 Randolph 15, would 
remove them. 

As we think the validity of the deed must 
depend upon the laws of this State, it be- 
comes unnecessary to inquire whether it 
could have any force by the laws of Ohio. 
If it were even valid there, it can have no 
force here. The consequence is, that the 
negroes John Monroe and his mother, are stil] 
slaves, and a part of the estate of Elisha Bra- 
zealle. They have not acquired a right to 
their freedom under the will, for even if that 
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clause in the will was sufficient for that pur- 
pose, their emancipation has not been con- 
summated by act of the legislature. 

John Monroe being a slave, cannot take 
the property as devisee, and I apprehend it 
is equally clear, that it cannot be held in 
trust for him.—4 Desaussure’s Rep. 266. In- 
dependent of principles laid down in adjudi- 
cated cases, our statute law prohibits slaves 
from owning certain kinds of property ; and 
it may be inferred, that the legislature sup- 
posed they were extending the act as far as 
could be necessary to exclude them from 
owning any property, as the prohibition in- 
cludes that kind of property which they would 
most likely be permitted to own without in- 
terruption, to wit: hogs, horses, cattle, &c. 
They cannot be prohibited from holding such 
property, in consequence of its being of a 
dangerous or offensive character—but because 
it was deemed impolitic for them to hold prop- 
erty of any description. 

It follows, therefore, that the heirs are en- 
titled to the property. Asthe deed was void 
and the devisee could not take under the will 
the heirs might perhaps have had a remedy 
at law, but as an account must be taken for 
the rents and profits, and for the final settle- 
ment of the estate, I see no good reason why 
they should be sent back to law. The rem- 
edy is doubtless more full and complete than 
it could be at law. 

The decree of the chancellor overruling 
the demurrer must be affirmed, and the cause 
remanded for further proceedings. 


ENGLISH CASES. 


LORD CHANCELLOR’S COURT. 
LINCOLN’S INN—AUGUST 1837. 


Simpson, et. al. v. Lord Howden. 


A private agreement was entered into hy and between 
Lord H., a peerof parliament, and some of the di- 
rectors of a projected railway, that Lord H. through 
whose lands the railway was to pass, should with- 
draw his opposition to the railway bill, and that the 
railway company, on the passing of the bill into a 
law, should pay him 50001. as compensation for the 
injury his lands would sustain ; and also, that they 
would in the next session endeavor to procure a de- 
viation from the original line. The bill passed. Lord 





H. brought an action at law for the 5000/. The rail- 


way company filed a bill for an injunction to restrain 
the action, and for the delivering up of the agreement 
to be cancelled, as being against public policy, and il- 
legal. Lord H_ putin a demurrer. The Lord Chan- 
cellor, reversing the decision of the Master of the 
Rolls, allowed the demurrer, on the ground that the 
illegality of the agreement, if it was illegal, appear- 
ed on the face of it, and could be tried in the action 
at law. 


Tus case, on the hearing at the Rolls, is 
reported in 1 Keen, 583. The facts are set 
forth sufficiently in that report. The Master 
of the Rolls overruled the demurrer, on the 
ground that the agreement was a fraud on 
legislature, and that they would not pass the 
bill if the arrangement between the parties 
had been disclosed. His Lordship added to 
his judgment a strong intimation of his opin- 
ion that the agreement was illegal. 

The defendant appealed, and the appeal 
was argued last June by the Solicitor General, 
Mr Koe, and Mr Bethell, for Lord Howden; 
and by Mr Wigram, and Mr Wilbraham, in 
support of the decision of the Master of the 
Rolls. Among the cases referred to by them 
were the Vaurhall Bridge Company, v. Earl 
Spencer, 2 Madd. 356, and Jac. 64; Edwards, 
v. The Grand Junction Railway Company, 1 
Myl. & C. 650; Harrington, v, Du Chatel, 1 
Bro. C. C. 124; Bromley, v. Holland, 5 Ves. 
610, and 7 Ves. 3; and Jervis, v. White, 7 
Ves. 413. 


The Lord Chancellor delivered his judg- 
ment during the long vacation. His Lord- 
ship, after stating the allegations in the bill, 
the grounds of the demurrer, and of the de- 
cision of the court below, observed that to 
form an opinion of the propriety of that de- 
cision, it became necessary to look into the 
nature of the agreement. It was an agree- 
ment, in the event of the bill then contemplated 
passing, to pay to Lord Howdena certain sum 
as compensation for the damage which his 
property might sustain by the railway. To 
make such arrangements before similar bills 
were proposed to parliament, was much in the 
usual] course, and was the ground of many of 
the assents given to the passing of such bilis. 
In that there was not any thing illegal. As 
to the bill proposed to be introduced as a 
substitute, the bill for the varied line, the case 
was much the same; and in that, taken by it- 
self, there would be nothing illegal. But the 
illegality was said to consist in the pro- 
vision that the proprietors of the first line 
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should use their best endeavors to procure an 
act for another line, and so to defeat the plen 
proposed by the bill which they were seek- 
ing to have passed. The illegality must con- 
sist in this, that it operates as an inducement 


to persons applying to parliament for certain 


powers, not to use such powers, but to apply 
for other powers to carry the same object in- | 
to effect, and that is contrary to public pol- | 
icy, and therefore illegal. But as this ques- | 
tion of the illegality of the contract was like- | 


ly to come into question in another court, his | 


Lordship would abstain from pursuing that 
purt of the subject further. 
The second objection to the bill was, that | 


| any consequential relief. The same ques- 
| tions that are raised by the bill may be de- 
cided by the action at law; why, then, 
should this court assume to itself the decis- 
ion of a mere legal question? If the plain- 
tiff at law should recover there, this court 
| would not interfere to postpone execution on 
_its own opinion on the question of law. If 
the defendants at law obtain a verdict estab- 
lishing the illegality of the agreement, their 
whole object in the suit in this court will be 
obtained. If this court were to entertain 
| jurisdiction in this matter, it would still per- 
| mit the action to proceed, and thereby afford 
_the parties the speediest and cheapest mode 


the illegality, if any, appearing on the ase of | | of obtaining a decision of the question at law. 


the contract, was comtinable at law, and that 
equity therefore ought not to interfere. This 
must depend on authority. It was alleged 
that there was no instance of a court of 
equity having entertained jurisdiction to or- 
der an instrument to be cancelled, on the 
ground of an illegality which appeared on 
the face of the instrument itself. In Colman 


v. Surrel, 3 Ves. 368.; a case was referred | 
to, in which Lord Thurlow is stated to have | 


held, that where an instrument cannot be pro- 
ceeded on at law, there was no ground to | 
come into equity for relief. In Franes v. 
Bolton, 1 Ves. 50.; Lord Thurlow allowed 
a demurrer to a bill to set aside a bond al- 
leged to have been given pro turpi causa, af- 
ter a verdict for the obligee, although the il- 
legality of the consideration did not appear 
on the face of the bond. 
5 Ves. 294; a bill was filed to set aside a 
bond ‘which appeared on the face of it to 
have been given pro turpi causa. The ques- 
tion of jurisdiction on that ground was ar- 
gued, and the court dismissed the bill with 
costs, not professing to decide on the ques- 
tion of jurisdiction, but doing what amounted 
to the same thing,— deciding that in such a 
case a court of equity ought not to interfere. 
This was a very distinct authority against | 
the jurisdiction contended for by the plain- 
tiffs. The cases upon the annuity acts, 
Byne v. Vivian, 5 Ves. 604. ; Byne v. Patten, 
Id. 609.; and Bromley v. Holland, Id. 610. 
do not appear to be applicable to the present 
case. No fact is stated in this bill impeach- | 
ing the legality of the agreement, Sapend | 
what appears on the face of that instrument. | 
If there should be a decree for the plaintiffs, 
it would be merely to deliver it up, without 


i 

| . ‘oe . 

| answer interrogatories, if the answers would dis- 
| 


In Gray v. Mathias, | 
| tees of the Eagle Insurance Company, for 


‘held such knowledge from the Atlas Com- 


‘Tn the absence of any decision in support 
| of the jurisdiction, and seeing that no benefit 
could arise in this case from the court’s as- 
| suming the jurisdiction, his Lordship allowed 
| the demurrer. 





ROLLS. 


WESTMINSTER, NOVEMBER, 1837. 


| Desborough v. Rawlins. 


| Held, that solicitors, (who were made defendants to a 
suit together with their clients,) are not bound to 


close communications to their clients from another 
person, not a party to the suit. 


Tur bill was filed by the secretary of the 
Atlas Insurance Company against the trus- 


the purpose of obtaining a declaration that a 
policy of insurance, effected by the latter 
‘office with the Atlas, on the life of a Mr 
‘Cochrane, was fraudulent, and therefore 
void; and of obtaining an injunction to re- 
strain the defendants from proceeding at law 
‘on the said policy. Messrs Beetham, the 
| Solicitors of the Eagle Insurance Company 
were made parties defendants to the bill: 
they had no interest in the suit. The bill 
charged that the Eagle Company, before they 
‘effected the insurance at the Atlas office, 
‘knew that Mr Cochrane’s was not an insura- 
| rable life, for that their agent had applied to 
insure him at the office of the Economical 
Insurance Company, but was refused ; and 
‘that the defendants were made acquainted 
with the grounds of that refusal, but with- 
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pany. Several interrogatories, founded on | sional capacity they were present at the 
this charge, were put to the Messrs Beet- | office on the occasion, when the communica- 
ham, which they refused to answer, on the | tion sought to be discovered from them, was 
ground that as they were solicitors to the | made in their presence. He was of opinion 
Eagle Company, al] communications to them | that they were privileged from disclosing 
from the company were privileged. They | that communication, although, if it were not 
answered the other parts of the bill. The | for the weight of authority, he might have 
answer was excepted to, and the Master, upon | a doubt of the policy of carrying the exemp- 
reference to him, reported the answer insuf- | tion from answering so far. 

ficient. Messrs Beetham excepted to the; ‘The exception was allowed. 


| 
| 
Master’s report. | 
} 





Mr Pemberton, in support of the excep- 
tion. The answer of his clients was excepted 


to, because they did not state what took | QUEEN’S BENCH. 
place at a meeting at the office to which MICHAELMAS TERM, 1837. 


they were solicitors, and the answer was re- 
ported to be insufficient. The question | 
therefore, was, whether they were bound to | Ifa party hired fora year, subject to being dismissed 
disclose what was said at that meeting at | at three months’ notice, is dismissed in the middle 
the Eagle office. He contended that a soli- | of a quarter, his remedy, if he has any on the com- 
citor was not bound to answer as to facts mon assumpsit for work and Jabor, must not be at- 
that came to his knowledge in his profession- tempted to be enforced by action till after the expi- 
al character, and that the communications| ""°" of the quarter. 
between him and his client were privileged. Assumpsit for a year’s salary on a con- 
Cromack v. Heathcote, 2 B. & B. 4., Doe d. | tract between master and servant. The de- 
Shellard v. Farris, 5 C. & P. 592. claration stated that the defendant was a sur- 
Mr J. Russel, for the plaintiffs, said the | geon, and that in consideration that the 
communication in this case did not fall with- | plaintiff would go into his service on the Ist 
in the protection claimed to solicitors. The | of June, 1835, as an assistant, the defendant 
interrogatories applied to what the agent and | undertook to employ him for a year; that 
actuary of the Economical office stated at | the plaintiff did go into his service on the 
the office of the Eagle, respecting the state | day mentioned, and was willing to remain in 
of Mr Cochrane’s health. That agent was | the service, but that the defendant discharged 
not the client of Messrs Beetham; the com-| him from the same. There were also the 
munication from him was not confidential | common counts for work and labor. Pleas — 
to them, and therefore not privileged. The|1. Non assumpsit; 2. That the defendant 
privilege was never extended to cases where | did not discharge the plaintiff; and lastly, 
the solicitor had not acquired the information | payment of £4 into Court, and plea that the 
in his capacity of professional adviser: even | plaintiff did not sustain greater damage than 
where a communication was made by a cli- | the sum of £4. The cause was tried be- 
ent to his solicitor, not for his professional | fore Mr Justice Gaselee, at the spring assizes 
advice, but to ascertain a fact, it was held | for Norfolk, in 1836, when it appeared that 
that such communication was not protected. | the plaintiff had received his salary up to the 
Bramwell v. Lucas, 2 Barn. & C. 745, Sayer end of August, 1835, but was dismissed the 
v. Birchmore, 3 Myl. & Keen, 572, Green- | service of the defendant, on the 29th of the 
hough v. Gashell, 1 Mkl. & Keen, 98; 8. C. | following month. A verdict was given for 
P. Cooper’s Reports of Lord Brougham’s | the defendant; the jury finding that there 
judgments. was a special hiring with three months’ no- 
Lord Laigdale, M. R., said he had care- | tice. <A rule had been obtained to set aside 
fully considered this point, and examined the | this verdict, and to enter a verdict for the 
cases bearing on it, and he came to the con- | plaintiff. 
clusion that the weight of authority was in Mr Kelley shewed cause. The contract 
favor of the protection here claimed. The | alleged was an absolute contract for a year’s 
Messrs Beetham were the solicitors to the | service; the contract proved was one which 
other defendants, and it was in their profes- | was subject to three months’ notice. The 


Smith v. Haywood. 
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statement and the proof therefore differed 
from each other; and the special count was 
consequently at an end. It is clear that 
the plaintiff cannot recover on the common 
count; or if under other circumstances he 
might have done so, he has in this instance 
been premature in commencing the action. 
The case relied on by the other side is Gan- 
dall v. Pontigny, 1 Stark, 198, and 4 Camp. 
475.) There A. was employed by B. as a 
clerk, ata salary of £200 per annum, paya- 
ble quarterly. He was discharged in the 
middle of a quarter, and paid proportionally ; 
he brought his action, and was held entitled 
to recover his salary for the remainder of the 
quarter, on the general count for work and 
labor. If that case is good law, it is not 
applicable in the present instance, for here 
was a special contract on which the plaintiff 
could only recover by means of a special 
count. Now the plaintiff has failed upon 
the special count, because of the variance 
between the allegation in that count, and the 
contract as proved. He must then resort to 
the count for work and labor. But he can- 


not do this as he has not performed any work 
and labor that is not more than satisfied by 


the money paid into Court. If the plaintiff 
seeks to recover on the common counts, he 
has one of two courses to pursue ; either he 
may bring an action and recover damages 
for work and labor up to the end of the time 
during which he was actually employed; or 
he may wait till the end of the quarter, and 
then bring his action for the full amount of 
the quarter’s salary. But he cannot recover 
on the common count for work and labor, 
where he has neither really performed the 
work, nor waited till the end of ‘the quarter, 
in which it was to be performed. The dic- 
tum of Lord Ellenborough, in Gandell v. Pon- 
tigny, (1 Stark. 199, and 4 Camp. 376,) will 
be referred to on the other side. There, 
Lord Ellenborough said, “If the plaintiff has 
done work for any part of the quarter, it is 
done for the whole.” But that dictum cannot 
be supported by reference to the authority ; 
nor can it be justified upon principle; for an 
action to recover compensation for work and 
labor done and performed, when in fact it has 
not been done and performed, is in contra- 
diction to common sense. The remedy is at 
least premature. Ridgway v. The Hunger- 
ford Market Company, (1 Harr. & Woll. 244; 
3 Ad. & El. 171,) is a decisive authority 





against the dictum of Lord Ellenborough. 
In that case it was held,that where a yearly 
servant is dismissed by his master before the 
the year has expired, for a cause which in 
law is sufficient to justify such dismissal, he 
cannot recover a year’s wages, even pro rata, 
for such a period as has elapsed prior to his 
dismissal. 

Mr Gunning, in support of the rule. This 
case must be decided by the authority of 
Gandell v. Pontigny, which has never been 
overruled. In the report of that case, in 
Campbell’s Reports, Lord Ellenborough is 
represented to have said, (4 Camp. 376,) that 
the plaintiff “having served a part of the 
quarter, being willing to serve the residue, 
in contemplation of law may be considered 
to have served the whole.” That case was 
afterwards recognised in Collins v. Price, (5 
Bing. 132.) There a child at school, for 
whom payment had been made quarterly, was 
sent home on account of illness four days 
after the quarter commenced, and did not re- 
turn, and it was held that the master was 
entitled to the whole quarter’s schooling, 
although there was no express contract for a 
quarter’s notice or a quarter’s pay. The de- 
claration there was on the common indebita- 
tus count, so that that case is a direct author- 
ity for the present on both grounds. It is 
clear from both these cases, that the party 
need not wait till the end of the quarter, or 
the year before he brings his action; but 
may at once proceed to recover the salary 
which would be due to him by the terms of 
the agreement. That was admitted in effect 
in Hulle v. Heightman, (2 East, 145,) where 
the judgment of the court proceeded entire- 
ly on the fact of there being an existing 
written contract, containimg special provi- 
sions, so that the party was prevented from 
proceeding on the comnon indebitatus count. 

Lord Denman, C. J. The ground on 
which.this rule was granted, was that fur- 
nished by the authority of the case of Gan- 
dell v. Pontigny. But for that case this 
court would not have granted the rule. But 
in rchard v. Horner, Lord Tenderden, with- 
out actually overruling that case, expressed 
an opinion very unfavorable towards the 
principle on which it is supposed to proceed ; 
and ruled that under a common count for 
wages, a party cannot recover for more than 
the time he has actually served. If, there- 
fore, we were bound to make our choice be- 
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tween the two authorities, it seems to me, 
that the later case would be found to be the 
better reasoned ; for if a person, after a dis- 
missal, can be entitled to recover for work 
and labor which he has never performed, it 
would be most unjust. But this point does 
not arise in the case now before us, for the 
plaintiff here has chosen to bring his action 
before the quarter ended. The case before 
Lord Ellenborough does net necessarily justi- 
fy such a proceeding, and I think that in this 
instance, for the time for which the plaintiff 
did perform work and labor he has been suf- 
ficiently paid, and that the action here, if it 
could be maintained at all, has at least been 
prematurely brought. 

Mr Justice Patteson. If I was compelled 
to make a choice between the cases of Gan- 
dell v. Pontigny and Archard v. Horner, I 
should say that the latter was the better 
authority. The schoolmaster’s case, Collins 
v. Price, (5 Bing. 132.) has nothing to do 
with the matter. The indebitatus count there 
was adopted in an action brought after the 
quarter had actually elasped. But the point 
whether the indebitatus count can be main- 
tained where there has been a special agree- 
ment, does not arise here, for this action has 
been commenced too early. It is an action 
upon a supposed executed consideration, with 
an assumpsit for a prospective time. It is 
impossible for the plaintiff to get over that 
difficulty. 

Mr Justice Williams. 1 am entirely of the 
same opinion. The declaration is for work 
and labor done and performed. How is it 
possibie to say that this count can be main- 
tained, in respect of work and labor that may 
be performed in a prospective period of time ? 
As to the other point, I think, if called on to 
decide between Gandell v. Pontigny and 
“rchard v. Horner, that the latter must be 
preferred. 

Mr Justice Coleridge. The other parts of 
the pleadings being disposed of, the case 
stands on the common assumpsit. Can the 
action be maintained on that count? Gan- 
dell v. Pontigny has been cited to show that 
it can. Now what is the result of that case ? 
Why, that where a man is dismissed in the 
middle of a quarter, but is ready and willing 
to perform his work to the end of the quar- 
ter, it is the same in law as if he had actu- 
ally performed it. The case certainly de- 
cides no more than that. So that taking 





that case to be perfectly unimpeachable, still 
it is clear that the party must wait till the 
end of the quarter before he brings his ac- 
tion upon this implied assumpsit, and there- 
fore I should say, that even without touching 
that case, though I am far from being satis- 
fied with it, this rule must be discharged. 





DIGEST OF ENGLISH CASES. 
COMMON LAW. 

Selections from 4 Adolphus & Ellis, Parts 4&5; 1 
Neville & Perry, Part 4; 3 Bingham’s New Cases, 
Part 3; 3 Scott, Part 4; 4 Scott; Part 1; 2,Mec- 
son & Welsby, Part 4; 5 Dowling’s Practice Ca- 
ses, Part 4. 


ACTION ON THE CASE, 

1. (For obstruction of an easement—Dec- 
laration.) In an action on the case for ob- 
structing the plaintiff in the enjoyment of an 
easement, the plaintiff must show in his dec- 
laration that the obstruction was in the place 
or thing wherein the plaintiff is entitled. 
Thus, where a declaration alleged a right to 
take water at a cistern, and complained that 
the defendant wrongfully lecked up a door 
leading to it, and thereby prevented the plain- 
tiff from using the cistern ; issue having been 
taken on the right to take water, judgment 
was arrested after verdict for the plaintiff, 
because’ non constat that he had any right to 
go through the door-way in question, although 
the verdict found that he had a right to take 
the water.— Tebbutt v. Selby, 1 N. & P. 710. 

2. An action on the case lies against a 
party for so negligently constructing a hay- 
rick on the extremity of his land, that, in con- 
sequence of its spontaneous ignition, his 
neighbor’s house is burnt. And on pleas of 
not guilty, and that there was no negligence, 
it was held to be properly left to the jury to 
say whether the defendant had been guilty 
of gross negligence, viewing his conduct with 
reference to the caution that a prudent man 
would have observed.—{1 Salk. 13.)—Vaug- 
han v. Menlove, 3 Bing. N. C. 468. 

3. (When and by whom maintainable.) In 
case, the declaration stated, that L. the fa- 
ther of the plaintiff, bargained with the de- 
fendant to buy of him a gun, to wit, for the 
use of himself and his sons; and the defen- 
dant then, by falsely and fraudulently war- 
ranting the gun to have been made by N., 
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and to be a good, safe, and secure gun, then 
soldthe gun to L. for the use of himself and 
his sons, for £24; whereas in truth and in 
fact the defendant was guilty of great breach 
of duty, and of wilful deceit, negligence, and 
improper conduct, in this, that the gun was 
not made by N., nor was a good, safe, and 
secure gun, but on the contrary thereof, was 
made by a very inferior maker to N., and 
was a bad, unsafe, ill-manufactured and dan- 
gerous gun, and wholly unsound and of very 
inferior materials ; of all which the defendant, 
at the time of such warranty and sale, had 
notice ; and that the plaintiff, knowing and 
confiding in the said warranty, used the gun, 
which but for the warranty he would not 
have done; and that the gun being in the 
hands of the plaintiff, by reason and wholly 
in consequence of its weak, dangerous and 
insufficient construction and materials, burst 
and exploded; whereby the plaintiff was 
greatly wounded, &c., and wholly by means 
of the premises, breach of duty, and impro- 
per conduct of the defendant, lost the use of 
his hand: Held (after verdict for the plain- 
tiff on the plea of not guilty, and other pleas 
denying the warranty, and that the gun was 
unsafe, &c.,) that the action was maintaina- 
ble.—Langridge v. Levy, 2 M. & W. 519. 

4. (For seduction.) The declaration sta- 
ted, that one M. H., being the daughter and 
servant of the plaintiff, with the consent of 
the plaintiff, became the apprentice of one 
A., the wife of the defendant, for the term 
of two years, for the purpose of learning the 
business of a milliner, in consideration of 
£29: paid by the plaintiff, and in considera- 
tion that the said A., with the consent of the 
defendant, should find and provide the said 
M. with meat, drink and ledging; neverthe- 
less the defendant debauched her, whereby 
she became ill, and incapable of serving the 
said A. and learning the said business, &c. 
&c.: Held bad on demurrer.— Harris v. But- 
ler, 2 M. & W. 539, 





ARBITKATION, 

(Award, when sufficiently certain.) To a 
declaration for goods sold and delivered, the 
defendant pleaded, as to £30, parcel, &c., 
payment of £30 in satisfaction. The plain- 
tiff replied, that the £30 was paid for another 
and a different cause of action, specially trav- 
ersing the acceptance of it in satisfaction of 
that sum in the declaration mentioned. The 





cause was referred, and the arbitrator found on 
the above issue for the defendant as to £3,for 
the plaintiff as to the residue: Held, that the 
award was sufficiently certain, and that the 
finding in effect assessed the damages at 
£27.—King v. Earl of Dundonald, 5 D. P. 
C. 590. 





ARREST. 

(Of foreigner.) The Court refused to dis- 
charge a foreigner out of custody, on the 
ground that the debt for which he had been 
arrested, was the balance of a demand on 
which the plaintiff had received a dividend, 
under proceedings in the country where the 
debt was contracted, similar to our proceed- 
ings in bankruptcy ; though it was sworn by 
a competent person, that the law of the for- 
eign country did not warrant an arrest under 
such circumstances.—Brettillot v. Sandos, 4 


Scott, 201. 





ATTORNEY. 

(Disclosure of confidential communication 
by.) An attorney, who, being resorted to by 
a borrower to raise money for him, peruses, 
on the part of the proposed lender, the ab- 
stracts of titie of the borrower, is not allowed 
to give evidence concerning them against the 
borrower. (3 Bing. N. C. 535.)—Doe d. Pe- 
ter v. Watkins, 3 Bing. N. C. 421; 3 Scott, 


155. 





BILLS AND NOTES. 
1. (Pleading,—Proof of consideration,— 
Effect of admission on the record.) Assump- 
sit by indorsee against maker of a promis- 
sory note. Plea, that the note was given for 
a gaming debt, and indorsed to the plaintiff 
with notice thereof, and without considera- 
tion; replication, that the note was indorsed 
to the plaintiff without notice of the illegal- 
ity, and for a good and sufficient considera- 
tion; on which issue was joined: Held, that 
on these pleadings, the illeyral making of the 
note was not so admitted as to render it ne- 
cessary for the plaintiff to give any evidence 
of consideration ; but that, in order to com- 
pel him to do so, the defendant ought to 
have proved the illegality by evidence. 

An admission of a fact on the record amounts 
merely to a waiver of requiring proof of that 
fact ; but if the other party seeks to have any 
inference drawn by the jury from the fact so 
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admitted, he must prove it like any other 
fact.—Edmunds v. Groves, 2 M. & W. 642. 

2. (Pleading.) The declaration against 
the drawer of a bill of exchange, must allege 
a promise to pay.—Henry v. Burbidge, 3 
Bing. N. C. 501; 5 D. P. C, 484. 


7 





BROKER. 

(When bound as principal.) The plaintiff 
bought a quantity of hemp by auction at the 
rooms of the defendants, brokers in Liver- 
pool. The defendants delivered an invoice 
in their own names as sellers. On payment 
being made by the plaintiff, the defendants 
gave him an orderon D. and C, for the goods, 
which on presentation was refused, and the 
plaintiff could not obtain delivery of the 
goods. In an action against the defendants 
for the non-delivery: Held, that the defend- 
ants were bound by the representation in the 
invoice, and could not offer evidence to show 
that they sold as agents for C. and D., and 
that the plaintiff knew C. and D. to be the 
principals at the time of the sale.—Jones v. 
Littledale, 1 N. & P. 677. 





EVIDENCE. 

1. (Of reputation as to boundary.) Where, 
on an issue as tothe boundary of a tenement, 
evidence has been given that the boundary 
in question is the same with the boundary of 
a certain hamlet, evidence of a reputation as 
to the boundary of that hamlet is then re- 
ceivable as proof a fact relevant to the is- 
sue.— Thomas v. Jenkins, 1 N. & P. 587. 

2. (Proof of payment.) A witness, who 
said he settled all kinds of accounts for the 
defendant, admitted that an account contain- 
ing a memorandum of a payment on the part 
of the defendant, was in his own handwriting, 
but said he could not recollect the fact of 
payment: Held, nevertheless, that there was 
evidence to go to the jury of the fact of pay- 
ment.—Trentham v. Deverill, 3 Bing. N. C. 
397 ; 3 Scott, 128. 

3. Extracts from old printed books or doc- 
uments, not otherwise admissible in evidence, 
cannot be referred to as explanatory of con- 
temporary historical transactions.—Bank of 
England v. Anderson, 3 Bing. N. C. 626; 3 
Scott, 83. 





EXECUTOR AND ADMINISTRATOR. 

(Waiver of creditor’s right to sue executor. 
“Assent to bequest of chattel.) The attorney 
6 





of the creditor of a testator wrote to the at- 
torney of an executrix as follows: “ My 
clients do not claim from W. payment of this 
money as executrix of B. W., but they claim 
from her individually, she having become lia- 
ble, by payment of interest from time to time, 
to this debt”: Held, that this was no waiver 
of the creditors’ right to sue W. as execu- 
trix, and no excuse to her for discharging 
debts before legacies. 


Where an executor has a life-interest in a 
chattel under a bequest, his taking posses- 
sion of the chattel is no assent to a further 
bequest thereof in remainder.—Richards v. 
Browne, 3 Bing. N. C. 493. 





FRAUDS, STATUTE OF, 
(Promise to answer for debt of another.)— 
A suit in Chancery was pending between A. 
and B., which C. conducted for A. as his at- 
torney, An agreement was made between 
B. and C., with the consent of A., purporting 
that in consideration of the suit being put an 
end to, B., the defendant in equity, promised 
to pay C., the attorney, the costs due to him 
from A., the plaintiff in the suit: Held, that 
this was an agreement to pay the debt of 
another, and therefore ought to have been in 
writing. - (3 Burr. 1886: 4 Man, & R. 259.) 

—Tomlinson v. Gell, 1 N. & P. 588. 





LANDLORD AND TENANT, 

1. (Tenancy from year to year, how created.) 
A. granted an annuity to B. out of certain 
lands, with the usual powers of distress and 
entry, if the annuity should fall into arrear. 
A. afterwards granted a lease for years to the 
defendant. The annuity having fallen into 
arrear, B. distrained on the defendant, and 
informed him that he had a charge on the 
premises in lease to him; the defendant 
thereupon signed an agreement “to attorn 
and become tenant to B.,” and paid him rent. 
Held, that this created a new tenancy from 
year to year between B. and the defendant, 
determinable on payment of the arrears of 
the annuity, upon which the defendant’s lease 
for years would revive. (Litt. 551; Vin. 
Abr. Confirmation; 8 B. & C. 470; 1 Ad. 
& E. 766.)—Doe d. Chawner v. Boulter, 1 N. 
& P. 650. 

2. An allegation that defendant held pre- 
mises as tenant jor a term of years from year 
to year, is not made out by proof that he held 
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by the quarter.—Wilkinson v. Hall, 3 Bing. 
N. C. 508. 


LIBEL. 
(Advertisement in newspaper—Justyica- 
tion.) The declaration complained that de- 
fendant published an advertisement in a 
newspaper, stating that a capias had issued 
against plaintiff, and that it had been imprac- 
ticable to take him, and offering a reward for 
such information to the sheriff’s officer as 
would enable him to take him: inuendo, that 
the plaintiff was in indigent circumstances, 
incapable of paying the debt, and keeping 
out of the way to avoid being served with 
process. Plea, that a capias had been is- 
sued, indorsed for bail, and delivered to the 
sheriff ; that plaintiff had kept out of the way 
to avoid being taken; that the sheriffs offi- 
cer had been unable to take him; and that 
defendant had published the advertisement 
at the request of the party suing out the writ, 
within four calendar months of the date of 
the writ, to enable the sheriff and his officer 
to arrest. Held, a justification—Lay v. 
Lawson, 4 Ad. & E. 795. 


LIMITATIONS, STATUTE OF. 

1. (Part-payment.) In assumpsit on a 
promissory note bearing interest, proof that 
defendant, being sent to by plaintiff for mon- 
ey, paid 1/., and said, “ This puts us straight 
for last year’s interest, all but 18s.; some 
day next week I will bring that up:” Held, 
sufficient answer to a plea of the Statute of 
Limitations, no evidence being given of any 
other debt due from defendant to plain- 
tif (1 C. M. & R, 252.)—Evans v. Davies, 
4 Ad. & E, 840, 

2. (What sufficient acknowledgment within.) 
“TI will see D. or write to him; I have no 
doubt he has paid it; if by chance he has 
not paid it, it is very fit it should be:” Held, 
that this passage, in a letter from the defen- 
dant, was not a sufficient acknowledgment of 
a debt, within Lord Tenterden’s Act, to take 
the case out of the statute.—Poynder v. 
Bluck, 5 D. P. C. 570. 


MALICIOUS ARREST. 
(Declaration.) In case for a malicious ar- 
rest, the declaration is bad after verdict, on 
motion in arrest of judgment, for stating that 
the defendant “ wrongfully and injuriously ” 
procured the writ to issue, and caused the 





plaintiff to be arrested, without the addition 
of the word “maliciously.” (1 Bos. & Pul. 
388; 2 Bos. & Pul. 129: 4 Taunt. 7.)—Sar- 
on v. Castle, 1 M. & W. 661. 


PARENT AND CHILD. 

Where a father has seen his son, a boy 
of fourteen, wearing a suit of clothes, it is 
a question for the jury whether he author- 
ized the purchase of them. (1 C. & P. 
1.) 

Counsel need not insist on a case being 
left to the jury, if the judge think fit to non- 
suit—Law v. Wilkins, 1 N. & P. 697. 


PARTNERSHIP. 

(Laability of retired partner.) H., an offi- 
cer serving in the king’s forces in India, in 
1815, deposited money with A. B. C. and D., 
bankers in Calcutta, trading under the firm 
of A. & Co. In 1818, A. came to England, 
having executed a deed whereby he was to 
cease to be a partner in the firm in 1822; in 
which year he accordingly retired from, and 
E. came into, the partnership, and the disso- 
lution was announced in the Calcutta Ga- 
zette. It appeared to be the practice of the 
firm to give notice of changes of partnership, 
to their customers by circular letters; there 
was, however, no proof that any letter 
reached H. announcing A.’s_ retirement. 
In 1822 A. became a candidate fer a direc- 
torship of the East India Company, and re- 
peatedly published, in several newspapers, 
an address to the proprietors of East India 
stock, stating that his connection with mer- 
cantile affairs in India had ceased. Two of 
these newspapers were taken at the reading 
room of a town where H., who had returned 
to England, was then resident. The accounts 
current of A. & Co. were transmitted yearly 
to H. from 1817 to 1832, and the rates of in- 
terest allowed on the balance varied several! 
times after the year 1822. In 1831, H. ex- 
ecuted a power of attorney to the then mem- 
bers of the firm of A. & Co., to collect the 
effects of a testator in India. In 1832, A. 
& Co. became bankrupt. In 1833, H. exe- 
cuted another power of attorney to C., (who 
also had then retired from the firm,) to prove 
debts against the estate of the bankrupts, 
(naming them, and describing them as car- 
rying on business under the firm of A. & 
Co.) and to receive dividends: Held, (Bol- 
land, B. dissenting,) that these facts consti- 
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tuted sufficient evidence to go to the jury to 
show that H. knew of A.’s retirement from, and 
E.’s accession to the firm, and that he had 
agreed to discharge A. from liability, and to 
take the new firm as his debtors. (5 B. & 
Cr. 196; 5 B. & Ad. 925; 2C. & M. 617.) 
—Hari v. Alexander, 2 M. & W. 484. 





PATENT. 

1. A patent was taken out “for an im- 
provement or improvements in the making or 
manufacturing of elastic goods or fabrics ap- 


plicable to various useful purposes ;” and the | 


patentee, in his specification, which was en- 
rolled in July 1833, described his invention 
in general terms to be designed for the pro- 
duction of an elastic web-cloth or other man- 
ufactured fabric for bandages, and for such 
articles of dress as the same might be appli- 
cable to. He then described more particu- 
larly three distinct objects which he pro- 
posed. The third was, “to produce cloth 
from cotton, flax; or other suitable material, 
not capable of felting, in which: shall be in- 
terwoven elastic cords or strands of Indian 
rubber coated or wound round with filamen- 
tous material ;” he afterwards described the 
mode of effecting this object to be, “ by in- 
troducing into the fabric threads or strands 
of Indian rubber which have been previously 
covered, by winding filaments tightly round 
them, through the agency of an ordinary cov- 
ering machine, or otherwise ; these threads 
of Indian rubber being applied as warp or 
weft, or as both, according to the direction 
of the elasticity required: that by thus com- 


; bining the strands of Indian rubber with yarns 


of cotton, flax, or other non-elastic material, 
he was enabled to produce a cloth which 
should afford any degree of elastic pressure, 
according to the proportions of the elastic and 
non-elastic material ;” he added, “that the 
strands of Indian rubber were, in the first in- 
stance, stretched to their utmost tension, and 


_ rendered non-elastic, as described in a former 





specification to another patent; and being 
im that state introduced into the fabric, they 
acquired their elasticity by the application of 
heat after the fabric was made :” Held, that 
the invention was properly the subject-mat- 
ter of a patent, and that it was sufficiently 
ee v. Keene, 3 Bing. N. C. 


pe 
2. (Specification. Where the specifica- 
tion claimed as an invention, “the applica- 


tion of a self-adjusting leverage to the back 
and seat of a chair, whereby the weight on 
| the seat acts as a counterbalance to the pres- 
| sure against the back,” and it appeared that 
A., previously to the letters-patent, had made 
and sold chairs, in which the same principle 
was applied, but which could not be called 
into action without the use of additional ma- 
chinery: Held, that the patent could not be 
supported, as the specification claimed too 
much, and would have precluded A. from 
| making the chairs he had made formerly. 
|  Semble, that a patent for an improvement 
| of A.’s chair would have been valid.—Minter 
|W. eo 1 N. & P. 595. 
3. (When void for inutility—Vovelty.) If 
;a patent be taken out for several inventions, 
| which are claimed as improvements, and the 
jury find that one of them is not an improve- 








ment, the patent is altogether void. (4 B. 
& Ald. 541; I Bing. N. C. 182; 10 B. & Cr. 
22.) 


Where it appeared that a few months be- 
fore the date of a patent for an improvement 
in paddle-wheels, two pairs of the wheels 
were made for the plaintiff (to whom the pa- 
tent was assigned soon after its date) by an 
engineer and his workmen at his own manu- 
factory, under the directions of the patentee, 
and under an injunction of secrecy, the en- 
gineer being paid for them by the plaintiff ; 
that, when finished, they were taken to pieces, 
packed up, and shipped for a foreign port, 
where, according to the plaintiffs directions, 
they were put together, and used (after the 
date of the patent) in steamboats belonging 
to a company, of which the plaintiff was the 
manager and a principal shareholder: Held, 
that this was not such a publication of the 
invention as to avoid the potent —Morgen v. 
Seaward, 2 M. & W. 544. 





SHIP. 

(Property in, when transferred.) In June, 
1833, the following agreement was entered 
into with J. L., a ship-builder: “ Particulars 
and description of a new ship, now about 
one-third built, in the yard of J. L. (then 
followed a description of the length, breadth, 
and depth of the ship, the number of tons 
she was to carry, the timbers, and every 
thing she was to be built of and supplied 
with) for the sum of £1750, and payment as 





| The agreement was signed by J. L., and after 


follows opposite to each respective name.” 
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his signature followed these words: — “We 
the undersigned hereby engage to take shares 
in the before-mentioned vessel, as set oppo- 
site to our respective names, and also the 
mode of payment.” This was signed by 
several parties, and amongst them by the 
plaintiff “for one-fourth,” in October, 1833. 
Below their signatures was written, — “I 
hereby agree to accept the above price and 
mode of payment. J. L.” The plaintiff 
proved payment for his share by bills. The 
T. C. Company had signed for one-fourth ; 
and H., a member of the company, used to 
go to look at the vessel when building, and 
occasionally found fault with the work, which 
was improved in consequence ; and J. L. told 
his foreman to act according to H.’s direc- 
tions. In January, 1834, J.L. became bank- 
rupt; at that time the frame of the vessel was 
on the stocks in his building-yard in an un- 
finished state. After the bankruptcy some 
of the men continued to work upon her, re- 
ceiving their money from H. Held, that the 
property in one-fourth of the vessel did not 
pass by the agreement to the plaintiff. (5 B. 
& Ald. 942, 1 Taunt. 318. 4 Ad. & E, 467.) 
—Laidler v. Burlinson, 2 M. & W. 602. 





STOPPAGE IN TRANSITU. 
Goods were consigned to A., deliverable in 
the River Thames: on the arrival of the 
vessel in the river the captain pressed A. to 
have them landed immediately; A., in conse- 
quence, sent B., his son, with directions to 
land them at a wharf where he was accus- 
tomed to have goods landed for him, and 
kept until he carted them away to his custo- 
mers in his own carts: but A. (being then in- 
solvent) told RB. at\the same time that he 
would not meddle with the goods; that he 
did not intend to takegfitm; and that the 
vendor ought to have them. The goods were, 
pursuant to B.’s divection, landed at the 
wharf, and were there ‘stopped by the vendor. 
In trover for the goods by the assignees in 
bankruptcy of A. against the wharfinger : 
Held, that the deGlarations so made by A. to 
B. were admissible in evidence, though they 
were not communicated to the vendor or to 
the wharfinger ; and that they showed that A. 
had not taken possession of the goods as 
owner, and therefore that the transitus was 
not determined. (Lord Abinger, C. B. dis- 
senting.) — Jamesv. Griffin, 2 M. & W. 622. 





(See the same case on a former discussion, | 
M. & W. 20; 16 L. M. 196.) 





TENDER. 
(Proof of.) An entry of a tender and re- 
fusal made by the deceased clerk of the 
plaintiff’s attorney in a day-book kept for 
the purpose of minuting his daily transactions, 
was held admissable in evidence to prove the 
tender. (3 B. & Ad. 890; 1 Bing. N. C. 
649.) — Marks v. Lahee, 3 Bing. N. C. 408 ; 
3 Scott, 137. 





TRESPASS. 

(What sufficient justification of imprison- 
ment — Pleading.) In trespass for assault 
and false imprisonment, the defendant plead- 
ed that he was possessed of a shop, and car- 
ried on the business of a baker therein, and 
that the plaintiff had been in the shop ma- 
king a great noise and disturbance, and 
abused the defendant, and disturbed him in 
the peaceable possession of his shop, im 
breach of the king’s peace, and thereby ob- 
structed the defendant in the exercise of his 
business ; that the plaintiff went out of the 
shop into the public street in front of it, and 
continued there to make a great noise and 
disturbance, and to abuse the defendant, and 
thereby caused a great concourse of persons 
to assemble, and so disturbed the defendant 
in the possession of his shop, and obstructed 
his business, in breach of the peace, and 
thereby caused a great riot and disturbance ; 
that the defendant requested him to desist 
and depart, but he refused ; whereupon the 
defendant, in order to preserve the peace, sent 
for certain policemen and requested them to 
remove the plaintiff; that they requested the 
plaintiff to cease making such noise and dis- 
turbance, &c. but he refused, and continued 
making such noise, riof, and disturbance, 
&c.; whereupon the defendant, in order to 
preserve the peace, charged them with the 
plaintiff, and he was taken to a station-house, 
and thence before a magistrate, who admon- 
ished and discharged him. Held that, even 
without the allegation of a riot, the plea dis- 
closed a sufficient justification. 

The’ evidence was, that the plaintiff, after 
abusing ‘the defendant in his shop, went into 
the street outside it, and there continued to 
abuse him; that a crowd of a hundred per- 
sons was collected, and the street much ob- 
structed ; that the defendant sent for the po- 
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lice, who, on the plaintiff’s refusing to go 
away, took him to the station-house, and be- 
fore the magistrate, as stated in the plea. 
Held, that these facts amounted to a breach 
of the peace, and justified the defendant in 
directing the imprisonment of the plaintiff. 
(1 C. M. & R.757; 1M. & W.516.) Cohen 
v. Huskisson, 2 M. & W. 477. 





WARRANTY. 

(Of horse, measure of damages in action 
upon.) A declaration for a breach of war- 
ranty of a horse, alleged, by way of special 
damage, that the plaintiff had resold the 
horse at an advanced price; that the horse 
had been returned to him, and that he had 
lost all the profit he would have derived from 
the resale: Held, that on this declaration the 
plaintiff could not recover the difference be- 
tween the two prices, it not being averred 
that the increased value of the horse was 
owing to any outlay by him since it had 
been in his possession. — Clare v. Maynard, 
1N. & P. 701. 





LEGISLATION. 


MASSAUHUSETTS. 


Art the last session of the Legislature of 
Massachusetts, which adjourned on the 25th 
of April, 1838, one hundred and ninety six 
acts were passed. 

Insolvent Law.— Any debtor whose debts 
amount to five hundred dollars, may apply 
to the judge of probate, in the county where 
he lives, setting forth his inability to pay his 
debts, his readiness to assign his property for 
the benefit of his creditors, and his desire to 
take the benefit of the insolvent act. Upon 
such application the judge shall appoint a 
messenger to take possession of the debtor’s 
estate, both real and personal, excepting 
such as may be by law exempted from at- 
tachment, and to keep the same until one or 
more assignees shall be appointed. The 
messenger shall immediately give notice, as 
ordered by the judge, that no payment may 
thereafter be made to the debtor and no prop- 
erty be delivered to, or transferred by him, 
and shall call a meeting of the creditors of 
said debtor to prove their debts and choose 





one or more assignees. The meeting isto be 
holden within thirty days from the appoint- 
ment of the messenger. The judge is to at- 
tend this meeting and allow such claims 
against the debtor as shall then be proved, 
and the creditors shall choose 6ne or more 
assignees of the estate; or, if they shall be 
unable to make a choice the assignees shall 
be appointed by the judge. The latter, by 
an instrument under his hand and seal, shall 
assign and convey to the assignees all the 
estate of the debtor excepting such as may 
be by law exempt from attachment, with all 
his deeds, books and papers relating thereto, 
which assignment shall vest in the assignees 
all the property of the debtor, although the 
same may then be attached on mesne process 
as the property of the said debtor; and such 
assignment shall be effectual to pass all the 
said estate and dissolve any such attachment. 
The debtor is to make a full schedule of his 
debts, and may be examined upon oath, upon 
all matters relating to his affairs, and the 
judge may allow him out of his estate such 
sum for the necessary support of his family 
for two months, not exceeding three dollars 
per week for each member, as he may think 
proper. 

Within three months another meeting of 
the creditors is to be called, and those who 
have not before proved their claims may then 
do so. The debtor may amend his schedule 
of debts, and upon making oath that it is, to 
the best of his knowledge and belief, full and 
true, and that he has delivered to the assignees 
all the estate, books, &c., which by law 
he was required to deliver, the judge, if sat- 
isfied that he has made a full disclosure, and 
delivery of all his estate, and that he has in 
all things conformed himself to the directions 
of the act, shall grant him a certificate there- 
of, and the debtor shall be thereupon abso- 
lutely and wholly discharged from all his 
debts, which may be at any time actually 
proved against his estate, assigned as afore- 
said; and from all debts which are provable 
under this act, and which are founded on any 
contract made by him, after this act shall go 
into operation, if made within this common- 
wealth, or to be performed within the same ; 
and from all debts which are provable as afore- 
said, and which are founded on any contract 
made by him, after this act shall go into op- 
eration, and due to any persons who shall be 
resident within this commonwealth at the 
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time of the first publication of the notice of 
the issuing of the warrant appointing a mes- 
senger as above mentioned. But if one half 
in number or in value of the creditors, who 
shall be creditors, respectively, for not less 
than fifty dollars, shall object to the granting 
of such certificate, it shall not be granted un- 
less by the supreme judicial] court on appeal. In 
case the judge of probate’ shall not see cause 
to grant such a certificate, or if the granting 
thereof shall be prevented by the objection 
of the creditors as above mentioned, the 
debtor may appeal to the supreme judicial 
court and after a full hearing, that court may 
cause a certificate to be made under the seal 
of the court, and delivered to the debtor. 
And every debtor so discharged shal] be al- 
lowed five per cent. on the net produce of all 
his estate that shall be received by the as- 
signees, in case such net produce, after such 
allowances made, shall be sufficient to pay 
the creditors fifty per cent. on their debts, 
respectively ; and so as the said allowance 
shall not exceed, in the whole, the sum of five 
hundred dollars. The certificate of discharge, 
however, shall be of .no avail to the debtor, 
if he shall have wilfully sworn falsely, or 
fraudulently concealed any part of his prop- 
erty, or, with a view of taking advantage of 
the insolvent act and preferring any creditor, 
shall have paid him his debt, or assigned to 
him any property. And all payments or 
assignments designed to favor a creditor in 
such case are made void, and the creditor 
knowingly receiving such payment or assign- 
ment by way of preference, shall be entitled 
to-no dividend from the estate in the hands 
of the assignees. 

Within six months from the time of their 
appointment, the assignees shall cali a meet- 
ing of ail the creditors, when those who have 
not before proved their debts, shall be allowed 
to prove the same; the accounts of the as- 
signees shall be examined and the judge 
shall thereupon make an order fora dividend 
of the estate, or of such part of it as he may 
think fit. Within eighteen months from the 
appointment of the assignees, another meet- 
ing shall be called, when other claims may 
be proved, the assignee’s account be set- 
tled, and another dividend made. At this 
meeting al] outstanding debts due to the in- 
solvent may be sold, so that, if possible, a 
final settlement may be made. 


mentioned in the statute; but, by the seven- 
teenth section, the same jurisdiction, power 
and authority, are conferred upon the several 
masters in chancery, withintheir respective 
counties, as if they were specially mention- 
ed. 

The supreme judicial court have a general 
superintendence and jurisdiction, as a court 
of chancery, of al] cases arising under this 
act; and may from time to time, make such 
general rules and forms as they shall judge 
necessary to establish and maintain a regular 
and uniform course of proceedings therein, in 
all the different counties. And they have 
power in all cases arising under the statute, 
in reference to which there is no other spe- 
cial provision, under the bi}l, petition, or other 
proper process of the aggrieved party, to hear 
and determine the case, as a court of chan- 
cery, and to make such order or decree there- 
in, as law and justice may require. 

The nineteenth section provides, that, 
where the debtor does not himself commence 
the proceedings, and there are certain cir- 
cumstances which show that he is either un- 
able or unwilling to pay his just debts in 
full, proceedings may be instituted against 
him by certain of his creditors, for the pur- 
pose of compelling an assignment of his 
property for the benefit of the whole. 

This act is to go into operation from and 
after the first day of August, 1838.— Chap. 
163. 


Bank Commissioners.— The governor shall 
appoint three bank commissioners who shall 
examine yearly at least, all banks and insti- 
tutions for savings within the commonwealth. 
If, upon such examination a majority of said 
commissioners sha]] be of opinion that any 
such corporation is insolvent or that its con- 
dition is such as to render its further progress 
hazardous to the public, or to those having 
funds in its custody, and also that it ‘has ex- 
ceeded its powers, or has failed to comply 
with all of the rules, restrictions and condi- 
tions, provided by iaw, they may apply to 
some one of the justices of the supreme judi- 
cial court to issue an injunction to restrain 
such corporation in whole or in part, from 
further proceeding with its business, until a 
hearing of the said corporation can be had; 
and said justice shall forthwith issue such 
process, and after a ful] hearing of said cor- 





In general, the judges of probate only are 





poration upon the matters aforesaid, may dis- 
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solve or modify the said injunction or make| TH EF BENCH AND THE BAR. 
the same perpetual, and make such orders and er 
decrees to suspend, restrain or prohibit the LORD CHIEF JUSTICE DEMNAN.! 
further prosecuting of the business of such it 
corporation as may be needful in the premises, 
according to the course of chancery proceed- 








Lorp Denman is the present Lord Chief 
Justice of the Court of Queen’s Bench. He 


ings, and, at his discretion, may appoint agents | as not filled the office long. He was only 
or receivers to take possession of the proper- | @Pppointed to it in 1834, on the retirement 


ty and effects of the corporation. The com- | of Lord Chief Justice Bayley. The salary 


missioners are are also required to make | of the Chief Justice was formerly £10,000 


yearly reports to the governor, which shall be | PeT annum ; but, on the appointment of Lord 


laid before the legislature.— Chap. 14. Denman to the office, it was reduced to 
| £8,000. 

The present Lord Chief Justice, when 

practising at the bar as plain Mr Thomas 





Spirituous Liquors.— The county commis- | 
sioners in the several counties may license, | A 
th patie iva mun pts | Daan pn er er, 
oa on baton eo om cnanletdin ts Scarlett’s, or perhaps aoe or two others ; but 
they deem necessary, to be retailers of spirit- : ye sufficiently sy 8 and nr ape for 
uous liquors, to be used in the arts or for med- | the last twenty years he practised, to yield 
icinal mime only; and the mayor and al- | him a handsome independency. It is diffi- 
dermen of the several cities, may in like man- | cult to say with confidence what the average 
ner, and for rw purpose, license peenneien, bw myade me al peer ares a 
as retailers for their respective cities; an . ome ac - 
no person, so licensed, shall sell any spiritu- 'ly from the party himself; but I am satisfied 
ous liquors to be drunk r or wep his 4 Bo nr gta agn ag  gpag . “a 
ises. No other person shall sell any brandy, m . ween 5 my UM, OF 
rum, or other epee mae = og — Pets yr Po — to , ~~ 
ed liquors, in a less quantity than fifteen gal- | “ , TF annum. 8a bar- 
lons, and that delivered and carried away all | ister, he was never distinguished for the 
at one time. This act is to take effect on | Variety or depth of his legal knowledge : 
the first day of July, 1838, but is to have no there were many of his contemporary prac- 


operation upon any licenses granted previous | titioners, who could boast of being far su- 
to that time.— Chap. 157. perior to him as lawyers, who had not a tenth 


part of his practice. The most that could be 


Bills of Exchange.—In all cases where said of his legal knowledge, was that it was 
bills of exchange, drafts, or promissory notes respectable. He owed his success at the 
become due and payable on Sunday, on the bar to other qualities than those of a mere 
annual thanksgiving and fast days, or on the lawyer. In him, in fact, the man always tri- 
fourth day of July, the same shall be paya- umphed over the advocate. He made his 


ble on the day next preceding such Sun- client’s case his own. He was all sincerity 


day, annual thanksgiving and fast days, and | and fervor in every case in which he appear- 
ed. His manner was popular. His fine, 


fourth day of July ; and, in case of non-pay- ' 
ment, may be noted and protested on such musical, and powerful voice and easy man- 
ner of speaking, were great recommenda- 


preceding day.— Chap. 182. : ; 
tions to him. He had an admirable com- 


Attachment of real estate— Whenever an | mand over himself. He was not violent or 
attachment of real estate on mesne process declamatory where calmness and argument 
shall be made, on any writ, it shall be the | #ppeared to him most likely to serve the in- 
duty of the officer, making such attachment, | terests of his client. His usual manner ex- 
to deposit in the office of the clerk of the | hibited a happy union of coolness with ani- 
court for the county in which the lands lie, | mation; but when it suited his turn, he could 
the original writ ora copy thereof, together 
with so much of his return as relates to the 





'By the author of “Random Recollections,” 
“The Great Metropolis,” &c. From the Metropoli- 





attachment of such estate.-—Chap. 18. tan Magazine. 
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work himself up into a paroxysm of warmth, 
if there be propriety in the expression, and 
address the court and jury with a boldness 
and energy which, with the single exception 
of his friend Brougham, were seldom exhib- 
ited in the forensic efforts of any of his con- 
temporaries. Few men kave possessed 
greater firmness, or displayed a greater de- 





termination of purpose than Mr Denman. 
Of his decision of character, as a judge, I 
shall have occasion to speak when I come to | 
view him in that capacity. The same quali- | 
ty shone out with great pre-eminence on all 
those occasions in which circumstances re- 
quired it, when practising at the bar. It is 
said of John Knox, the well-known Scotch 
reformer, that he never feared the face of | 
man: it might have been added of the stur- 
dy Presbyterian, that neither was he to be 
deterred from the faithful discharge of what 
he conceived to be his duty by the face of 
woman; for, on one occasion, he, in the 
boldest manner denounced the beautiful 
Mary, Queen of Scots, in her own court — 
graced, as it was, by the presence of all the 
nobility of the land — for what he regarded 
as her vices. Historians tell us, that Mary 
profusely shed tears at the severity of the 
stern reformer’s rebuke ; but that, unsoftened 
by those tears, and unsubdued by the beauty 
of his other auditors, or the splendor of the 
scene, he proceeded, until he had fairly un- 
burthened his conscience by a faithful ad- 
ministration of the rebuke, —just as if he 
had been preaching to the peasantry on one 
of the sides of the heath-clad mountains of 
his native land. Whether Mr Denman would 
have exhibited equal firmness in the pre- 
sence of such an assemblage, is more than I 
can tell. It is more, I am inclined to think, 
than he could say himself, never having been 
placed in circumstances at all similar. But 
whether he would be softened or subdued by 
the face of woman, certain it is, that it may 
be said of him, as it is of John Knox, that | 
he never feared, during his practice at the 
bar, the face of man. No man knew better 
than he the respect which was due to the | 
court, and no man was more ready in accord- | 
ing that respect to it. But his notions of 
deference to the bench would never suffer 
him to compromise one iota of the interests 
of his client, or of his own independence as 
an advocate. He never stood in an unbe- 
coming awe of the bench; he never knew 








what it was to succumb to it, nor to yield it 
more honor or homage than it had a right to 
claim. As much cannot be predicated of all 
counse] — not even of some of those of the 
first standing at the bar. There is such a 
thing as the servility of an advocate to a 
judge: in such a case the advocates own 
professional character suffers, while the in- 


| tereste of his client are to a certain extent 


compromised. And as Mr Denman feared 
not the bench, so neither was he overawed 
by any of his contemporary counsel. There 


| were counsel of greater legal acquirements 


than himself, and of as great talents, who 
trembled to be pitted against Mr Brougham. 
Not so with Mr Denman: with him Mr 
Brougham was the same as any other man, 
—with this difference, thet he knew the 
commanding talents of Brougham required 
much greater exertion on his part to coun- 
teract the impression he might produce on 
the minds of a jury, than would be required 
in other circumstances. 

Mr Denman gave one extraordinary proof 
of the fearlessness of manner of which I am 
speaking, which must still be fresh in the 
remembrance of the public. I allude to 
the way in which, when addressing the 
House of Lords, as counsel for Queen Car- 
oline, he denounced the late king, then 
Duke of Clarence. Mr Denman, having, in 
a speech which occupied five or six hours in 
the delivery, summed up the evidence which 
had been adduced in the course of the trial, 
referred towards the conclusion, to certain 
efforts which had been made to prejudice the 
queen, in the following pointed and uncom- 
promising terms : —“I know,” said he, “that 
rumors are abroad of the most vague, but, 
at the same time, of the most injurious char- 
acter. I have heard them, even at the very 
moment we were defending her majesty 
against charges which, compared with these 


rumors, are clear, comprehensible, and tangi- 


ble — we have heard, and hear daily, with 


‘alarm, that there are persons—and these 


not of the lowest condition, and not confined 
to individuals connected with the public 
press, not even excluded from your august 
assemblage — who are industriously circula- 
ting the most odious and atrocious calumnies 
against her majesty. Can this fact be? 
And yet, can we live an hour in the world 
at this moment and not know it to be true? 
We know that if a juryman, upon such an 
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occasion, should be found to possess any | prediction seemed as if it would be verified. 


knowledge of the subject of inquiry, we 
would have a right to call him to the bar, as 
a witness. ‘Come forward, we might say, 
‘and let us confront you with our evidence ; 
let us see whether no explanation can be 
given of the fact you assert, and no refuta- 
tion effectually applied.’ But to any man 
who could even be suspected of so base a 
practice as whispering calumnies to judges 
— distilling leprous venom into the ears of 
jurors —I would say, ‘Come forth, thou 
slanderer! and let me see thy face! If thou 
wouldst equal the respectability of even an 
Italian witness, come forth, and depose in 
open court! As thou art, thou art worse 
than an Italian assassin! because, while I am 
boldly and manfully meeting the accusers of 
her majesty, ‘hou art planting a dagger 
unseen in her bosom, and converting thy 
poisoned stiletto into the semblance of the 
sword of justice!’ I would fain say, my 
lords, that it is utterly impossible this can be 
true; but I cannot say it, because the fact 
stares me in the face. I read it even in the 
public papers ; and had I not known of its 
existence, in the dignity of human nature, I , 
would have held it impossible that any one, 
with the heart of a man, or with the honor 
of a peer, should so debase his heart and 
degrade his honor! I would charge him as a 
judge — I would impeach him as a judge; 
and if it were possible that the blood-royal 
of England should be tainted with such a 
degradation — that it could descend to a 
course so disgraceful —I should fearlessly 
tell him that it was far more just that such 
conduct should deprive him of his right of 
succession to the throne of these realms, 
than that all the facts alleged against her 
majesty, even if true to the last letter of the 
charge, should warrant ‘your lordships in 
passing this bill of degradation and divorce.” 

Here was a specimen of manly independ- 
ence of character. It was one worthy the 
best days and the best men, of ancient 
Greece or Rome. It is to be borne in mind 
that this was uttered not only by a plain ad- 
vocate before the assembled nobles of the 
land, but in the very presence and hearing 
of the royal peer against whom it was di- 
rected. The general remark after Mr Den- 
man had concluded his speech, was that the 
passage in question would prove ruinous to 
him as a professional man. For a time, the 
7 





The straightforward speaker drew down up- 
on himself the implacable enmity of George 
IV., and consequently, while that monarch 
lived, an insurmountable barrier was inter- 
posed to all professional preferment. Mr 
Denman had the mortification to see his ju- 
niors in age and inferiors in talent, raised 
over his head, because he had given this 
most striking exhibition of his innate inde- 
pendence and fearlessness of character. To 
the. infinite honor, however, of the late 
king be it spoken, no sooner was he raised 
to the throne than the prospect of profession- 
al promotion, according to his merits, opened 
on Mr Denman. This was the more to be 
wondered at, as our present sovereign was 
the very party denounced by him. William 
IV., however, could never retain animosities. 
It is doubtful, indeed, whether he did not 
merge al] personal feeling on the subject, in his 
admiration of the sterling, straightforward in- 
tegrity and unbending independence of the 
advocate. As will presently be seen, Mr 
Denman was, soon after the accession of his 
late majesty to the throne, raised to the 
office of attorney-general, and eventually 
to his present important and dignified situa- 
tion. 

I have already glanced at Mr Denman’s 
manner in addressing a jury. That manner 
was always dignified. He was sustained in 
every case by the feeling of a thorough in- 
dependence, io which I have been alluding. 
In no instance did either the magnitude of 
the case entrusted to him, or any other con- 
sideration, discompuse him. His perfect 
composure was, under all circumstances, ob- 
servable, and was often of great service, 
both to himself professionally and to the 
client whose interests were committed to his 
care. In many instances the -loss of self- 
possession is very injurious to an advocate ; 
there are cases on record in which the per- 
fect composure of the counsel would have 
gained the client’s cause. Mr Denman was 
not over liberal of his gesticulation in ad- 
dressing a jury. His favorite attitude, in the 
more emphatic parts of his speech was that of 
extending both his arms at once, and Jooking 
the jury earnestly in the face. At other 
times, he moderately moved his right arm, 
accompanying it now and then with a gentle 
motion of the left. I have spoken of? his 
fine sonorous voice. His elocution was al- 
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ways good. His utterance was timed with 
judgment to the ear; and he seldom stutter- 
ed or had to withdraw an unsuitable word. 
His forensic efforts rarely rose to the higher 
order of eloquence ; but they were always 
more than respectable. They never degen- 
erated into feeblenesss or silliness: they 
were always—I mean on important occa- 
sions — what is called good; but they never 
dazzled by their brilliancy, or hurried away 
the jury or the audience with the advocate, 
by the impetuosity of their eloquence. It 
is worthy of remark, as showing a superior 
though not first-rate mind, that Mr Denman 
always rose with the occasion. Perhaps his 
happiest and most masterly effort, was the 
summing up of the evidence on Queen Car- 
oline’s trial. The peroration of his speech 
on that occasion, of which I have already 
given a specimen, was also of a very high 
order of merit indeed. 

Mr Denman was, for a long course of 
years, as before stated, the intimate friend 
of Brougham. With the latter, Mr Denman 
largely shared that ardent attachment to lit- 
erature and science, which has always been 
one of the most marked characteristics in 
Brougham’s public career. It is true, Mr 
Denman is not, like his friend, known for 
any great efforts he has made as an author; 
but he was always among the foremost to 
encourage the institution of literary and 
Scientific societies ; and he has proved, times 
without number, by his speeches, that he is 
a man of extensive information, and of a 
cultivated literary taste. His speech on his 
inauguration, some years since, at the opening 
of the theatre of the London Institution, was, 
of itself, sufficient to prove this. In the 
conclusion of that speech, he thus eloquent- 
ly refers to the pleasure he had derived from 
literary pursuits amidst all the labors and 
anxieties consequent on professional avoca- 
tions : — “I trust that my zeal may, in some 
degree, supply what is wanting in ability; 
and I can offer at least my testimony as a 
witness, speaking from experience and ob- 
servation, to the value of literary pursuits as 
a means of happiness, They are, in truth, 
in the language of that lesson imbibed in 
my early years —‘the nourishment of youth 
—the delight of age—the ornament of 
prosperous life —the refuge and consolation 
of adversity — the companion of our weary 
travels ——of our rural solitudes —of our 


sleepless nights.’ These words,” added Mr 
Denman, “ were uttered nearly two thousand 
years ago by the great statesman and orator 
of Rome, who, in those characters, perform- 
ed but a fleeting service to his own country ; 
while, as a philosopher and a man of letters, 
he has conferred benefits on all mankind, 
which must be felt while the world endures.” 

Lord Denman gives much satisfaction as 
a judge. For some time after his elevation 
to the bench, the bench thought they observ- 
ed in some of his decisions an immaturity of 
judgment. Since then he has greatly im- 
proved, and is now regarded as in every res- 
pect well qualified for the important office he 
holds. If on any occasion, which rarely 
happens, he, in the heat of the moment, 
makes any remark which he supposes calcu- 
lated to hurt the feelings of counsel, he 
shows that he deeply regrets the circum- 
stance, by taking the first opportunity of en- 
deavoring to set himself right with the party 
so offended. This is an excellent trait in 
the character of any man, in whatever sta- 
tion of life he chances to be placed: in that 
of a judge itis peculiarly so. A milder ora 
more gentlemanly man never sat on the 
bench. He treats every one in court with 
the greatest respect. Even the witnesses in 
a case, however humble their station in life, 
are treated by him as if on a footing of per- 
fect equality with the court itself. He 
makes no distinction in this respect between 
the peer and the peasant. I question if 
a more happy union of true dignity with ur- 
banity, was ever exhibited on a seat of jus- 
tice, or in any other situation in life, whether 
private or public, than is displayed by Lord 
Denman in his capacity of judge. At the 
bar, as a member of parliament, and in 
every situation in life in which he has been 
placed, he has shown a perfectly unsophisti- 
cated nature. The same beautiful social! 
quality is equally visible in his conduct as a 
judge. With the most unbending firmness 
of purpose, and the greatest decision of 
character, he blends the simplicity and in- 
nocence, if I may here use the expression, 
of the child. Lord Denman knoWs not, un- 
less he should have chanced to meet with it 
in some lexicographical work, the meaning 
of the word “sycophancy.” He never truck- 
led to the great: he never will. To fawn on 
a fellow being, no matter how exalted his 





station in life, were to do violence to his na- 
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ture: he would suffer martyrdom, in its most | 


awful forms, a thousand times sooner. He 
holds good conduct to be the only true no- 
bility. To a high principled man he can do 
homage, however lowly and despised may be 
the party’s situation in society: to respect, 
even in appearance, a duke or a prince, if 
either be a person who tramples on virtuous 
principles, is a thing his nature could not 
stoop to. Waitness the feelings of contempt 
with which he regards mere rank, when dis- 
sociated from principle, in the severe rebuke 
he administered in open court, during the 
late trial of Lord De Roos, to some of the 
titled aristocrats, who, by their own admis- 
sion, had been accessory to cheating at cards ! 
Were all our judges, in this respect, like 
Lord Chief Justice Denman, then indeed, 
might this country be proud of its judicial 
functionaries. 

The fearlessness and independence which 
Lord Denman manifested when practising at 
the bar, he has strikingly displayed since his 
elevation to the bench. His recent decision 
in the case of Stockdale, in opposition to the 
pride and power of the House of Commons, 
proves that the rights and liberties of the 
subject would be safe in his hands in the 
worst times. That was a display of cour- 
age, fearlessness, and integrity, worthy of 
the best days of England’s history, and 
which never was surpassed in any other 
country in the world. To see one man thus 
singie-handed beard the House of Commons, 
equally uninfluenced by private considera- 
tions, and by the menacing attitude which 
that assemblage were at one time understood 
to have assumed, is, indeed, one of the no- 
blest spectacles ever witnessed in the judi- 
cial history of the country. The Commons 
have been taught by Lord Denman, in terms 
which there is no mistaking, the great con- 
stitutional doctrine, that they are not to take 
away the private character of any one — no 
matter though the humblest subject in the 
land — with impunity." 

Lord Denman is in the fiftyseventh year of 
his age. He possesses a fine figure, with a 
manly, dignified expression of countenance. 
There is something very intellectual-like 
about his face. His eye is quick and lus- 


‘The case of Stockdale v. Hansard is probally re- 
ferred to. For an interesting account of it, the reader 
is referred to the London Quarterly Review, No. 
Eps. Law Rep. 


CXXI. for January 1838. 








trous. His features are regular, and wear a 
placid aspect. Lavater would have inferred, 
from the language of his Lordship’s counte- 
nance, that he possessed a calm and untrou- 
bled spirit. In this the great physiognomist 
would have been right. Lord Denman en- 
joys an habitual serenity of mind, arising 
from the consciousness of having, in despite 
of the numerous and powerful temptations 
which have beset his path, acted according 
to his convictions in every situation of life 
in which he has been placed. A more hon- 
orable or upright man never adorned the 
English bar; a more consistent or honest 
politician never crossed the threshold of par- 
liament ; nor did ever a more independent 
or purer-minded man occupy a place on the 


| judicial bench of this country. Lord Den- 


man’s complexion is dark. He looks well 


| for one who has been for so long a period 


} 
| 





engaged in the bustle and business of a la- 
borious profession, as well as in the office of 
a legislator. He is constitutionally strong, 
though not of a particularly robust appear- 
ance. Itis to be hoped that one who so 
well becomes the important station he fills, 
may be long spared to enjoy it. 


CRITICAL NOTICES. 





An act for ihe relief af Insolvent Debtors and 
the more equal distribution of their effects ; 
passed by the Legislature of Massachusetts, 
April 23, 1838. With an outline of the 
system thereby introduced, and forms of 
proceeding under the same. By L. S. 
Cushing. Boston: Charles C. Little and 
James Brown, 1838. 


Tuis work, though of humble pretension, 
is exceedingly well executed in every respect, 
and will be eagerly sought for by the -pro- 
fession, and by business men in general, in 
Massachusetts. It contains, besides the sta- 
tute to which marginal notes are added, a 
general exposition or outline of the insol- 
vent system, which is soon to go into opera- 
tion in this commonwealth, and also the 
forms of proceedings annexed by the com- 
missioners, who originally prepared the law, 
to their report, which will not only be found 
useful in practice, under the statute, but will 
contribute greatly to explain the system 
which it establishes. 
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Under the head of Legislation, in another 
part of the present number, we have given 
an outline of the new insolvent law, which, 
we learn from the present work, was origi- 
nally prepared by Messrs Charles Jackson, 
Samuel Hubbard, and John B. Davis, com- 
missioners, appointed under a resolve of 
March 18, 1831, “ to consider the expediency 
of providing by law, for a more equal and 
equitable distribution of the estates of insol- 
vent debtors; for the abolishing of imprison- 
ment for debt in all proper cases; and for 
making such further provision in the existing 
laws, touching debtor and creditor, as the 
said commissioners might deem expediert 
and proper;” and was reported by those gen- 
tlemen, May 31, 1831, to the legislature then 
in session. The bill did not become a law 
until the session of 1838, when it was enacted 
with very little discussion and by a large 
majority. This result was undoubtedly ow- 
ing, in a great measure, to the late period of 
commercial distress which has rendered the 
necessity and justice of such a law more ap- 
parent. The great and important changes in- 
troduced by the statute in the relation of 
debtor and creditor, render the present vol- 
ume a valuable acquisition to the profession 
in this community; and those in other states 
—and they cannot be few—who feel any 
interest in relation to this important act of 
legislation will do well] to obtain the work. 


Alton Trials. New York: Published by 
John F. Trow, 1838 — pp. 158. 


Txis work is distinguished from the nu- 
merous publications, to which every trial of 
of interest gives rise, in that its typographi- 
cal execution is neat, and it appears to con- 
tain fair and accurate reports of the two 
trials of individuals who participated in the 
tragedy which occurred in Alton, IIL, on the 
night of the 7th of November last. 

The first part of the volume contains the 
trial of Winthrop S. Gilman. The indict- 
ment contained two counts, the first of which 
recited, that the defendant, with certain other 
individuals, “ unlawfully, riotously, and rout- 
ously, and in a violent and tumultuous man- 
ner, resisted and opposed an attempt, then 
and there being made, to break up and de- 
stroy a printing press, &c.” The second 


count recited that the same individuals “ un- 
lawfully, riotously, routously, and in a vio- 
lent and tumultuous manner, defended, and 








resisted an attempt, then and there being 
made, by divers persons, to the jury afore- 
said unknown, to force open and enter the 
store house of Benjamin Godfrey and Win- 
throp S. Gilman.” ‘The defendant was ac- 
quitted in fifteen minutes after the cause was 
given to the jury, and a nolle prosequi was 
immediately entered against the individuals 
indicted with him. 

The remainder of the volume is devoted to 
the trial of eleven individuals, for violently 
entering the store house of Winthrop 8. Gil- 
man and Benjamin Godfrey, and riotously 
destroying a printing press which was in the 
same. The verdict in this case, as in the 
other, was not guilty. The history of the 
Alton riot is familiar, and all lovers of good or- 
der will view the whole transaction with un- 
mitigated disgust on perusing the work be- 
fore us. 


Report of the Inspectors of Prisons for the 
County of Suffolk. Boston: John H. East- 
burn, City Printer, 1838. 


Tus is an interesting document. The 
inspectors, who consist of the judge of the 
municipal court, the judge of the probate 
court, and the justices of the police court, 
seem to have attended’to their duty faithfully, 
and have presented to the public a large 
amount of useful information. The report 
relates to the jail, the house of correction, 
the house of reformation, and the house of in- 
dustry. It appears, that there were confine¢ 
in the jail between June and December, 
1837, 720 criminals and witnesses, and 268 
debtors. The number of persons confined in 
the house of correction, December 1, 1837, 
was 297, of whom 190 were males, and 107 
females. There were committed between 
June 12, 1837, and that time, males 219, fe- 
males 140, total 359. Of the males, 50 were 
committed for larceny; common drunkards 96 ; 
vagabonds 22. Of the females, 74 were com- 
mon drunkarks ; vagabonds 11 ; night walkers 
21. Of the 359 prisoners, 156 were Americans, 
199 were foreigners and4 unknown. In the 
house of reformation for juvenile offenders, 
there were confined, December 2, 1837, 107 mi- 
nors between the ages of eight and eighteen 
years, and of these, 91 were boys and 28 
were girls. The causes of commitment were, 
for larceny 54; stubbornness 38; vagrancy 
21; wanton and lascivious conduct 3; ob- 
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taining property by false pretences 1 ; pilfer- 
er and common drunkard 1. 





OBITUARY NOTICES. 





Diep, in Litchfield, Conn., on the 18th of 
May, the Hon. James Gould, in the sixtyeighth 
year of his age. He was a native of Bran- 
ford, Conn., and was distinguished early in 
life at the bar; and the first political revolu- 
tion of Connecticut found him a distinguish- 
ed ornament of the bench of the Supreme 
Court of that State. In 1798 he became 
associated with the late venerable Tapping 
Reeve, in the law school at Litchfield. Their 
united labors were contiuued until 1820, and 
since that time Judge Gould continued the 
school until within the last five or six years, 
when the state of his health required its re- 
linquishment. 

In 1832 he published the first edition of 
his celebrated treatise on pleading—a work 
of which the profession in this country have 
reason to be proud, and one that has placed 


the author among the best legal writers of | 


the age. This work passed to a second edi- 
tion in 1836. The testimony of the late 
chief justice Marshall to its merits were ex- 
pressed in a letter to the author, which has 
found its way @ the public.—*«I have read 
the work through,” the chief justice writes, 
“with advantage to myself, and with some 
surprise at finding that a subject which has 
employed so many pens, should still admit 
of being presented in a form that may make 
the book an acquisition, certainly to the law 
student, and indeed to the profession. You 
have well arranged the matter belonging to 
the subject, and have succeeded in your de- 
sign of presenting it, as a system of consis- 
tent and rational principles, adapted with the 
utmost precision. to the administration of 
justice, according to uniform rule.” 

In his manners, Judge Gould was an ac- 
complished gentleman of the old school; in 
his family one of the most amiabie and affec- 
tionate of men, and in the social circle one 
of the most refined and agreeable of com- 
panions, His mind was richly stored with 
the treasures, not of his profession only, but 
of the ancient and modern classics, and also 
of the elegant literature of the day. 


In Stratham, N. H., on the 7th of March, 
the Hon. Payne Wingate, aged 99. 

Judge Wingate was born in Amesbury, 
May 14, 1739, and was graduated at Harvard 
University in 1759. Having studied theolo- 
gy and prepared himself for the work of the 
ministry, he was ordained at Hampton Falls, 
December 14, 1763, where he continued 
about eight years, and was dismissed in 1771. 
After his dismission he removed to Stratham, 
and engaged in agricultural pursuits. In 
1787, he was appointed a member of con- 
gress, under the confederation, and served 
until the adoption of the constitution of the 
United States, when he was elected to the 
national senate. His term having been de- 
termined by lot, expired at the end of the 
fourth year; he was succeeded by the elder 
Judge Livermore. He was immediately e- 
lected to the house of representatives, and 
served from 1793 to 1795. In 1798, he was 
appointed judge of the superior court in 
New Hampshire, and continued in office un- 
til May 1809, when he attained the age of 70. 

Judge Wingate was a good scholar and a 
man of extensive reading and information. 
Of his standing and reputation as a minister 
of the gospel we have no knowledge. His 
congregation, like himself, now make part of 
the vast congregation of the dead. As a 
legislator, he was dignified, safe and judi- 
cious. Asa judge, his aim was to adminis- 
ter justice according to jaw, without favor or 
affection, partiality or prejudice. Not having 
been educated a lawyer, he was not a perfect 
master of the technicalities of the profession 
or practice; but he was directed by that 
plain common sense and sound judgment 
which generally led, and perhaps by a short- 
er road, to the same conclusions, which, with 
professionally educated judges, were the re- 
sults of learned investigation and unwearied 
labor. 

Few men have gone through life more 
blamelessly, more usefully, and more univer- 
sally beloved and respected, than Judge 
Wingate. For many years he has stood an 
honored monument, and an almost solitary 
sample of a former generation. In a good 
old age, and full of honor, he has gone down 
to the grave. He is survived by the wife of 
his youth, with whom he had lived in the 
married state about three quarters of a cen- 
tury. She was a sister of the Hon. Timothy 





Pickering. 
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In New York, on the 14th of March, the 
Hon. John T. Irving, first judge of the court 
of common pleas in that city. 

Judge Irving commenced his public life as 
a member of the state legislature in 1817, 
and was soon distinguished as an able and 
elegant speaker. He was decided in his 
politics, which were strongly opposed to De 
Witt Clinton—who was just then coming 
into the executive power of the state—yet 
always courteous, liberal, and gentlemanlike 
in debate. But he had too much delicacy 
and refinement of mind to relish the turbu- 
lence of political life, and on the reorganiza- 
tion of the courts of the city of New York, in 
1820-—21, he was appointed the first judge 
of the court of common pleas in which he 
presided till his death with an assiduity and 
industry almost unexampled, and with a talent 
and integrity which secured to him the re- 
spect and esteem of the bar and the commu- 
nity. In private life he was much respected 
and enjoyed the esteem of a large circle of 
friends. He was a brother, if we mistake 
not, of Washington Irving. 


In Chester N. H., on the 23d of March 
the Hon. William M. Richardson chief jus- 
tice of New Hampshire, aged 64. 

He was a native of Pelham, N.H. Af- 
ter leaving college, he officiated several 
years as preceptor of an academy in Gro- 
ton, Mass. He studied law in that town 
with the late chief justice Dana, and com- 
menced practice as his partner. In 1812 he 
represented the Middlesex district in con- 
gress. From Groton he removed to Ports- 
mouth, where he soon took the lead, with Jer- 
emiah Mason, at the head of the profession 
in New Hampshire, and in 1816 he was ap- 
pointed chief justice of the State. He was 
a man of most amiable temper, plain and un- 
assuming, untiring in his public duties, pa- 
tient of investigation, and undambitious of 
any distinction saving that which a knowledge 
of his profession would givehim. Few men 
of that profession have attained to the know- 
ledge which he possessed, and fewer still have 
applied that knowledge to uses more salutary. 

We are encouraged to expect, for a fu- 
ture number of the Law Reporter, a full ac- 
count of the judicial character of the de- 
ceased from one of the associate justices. 
Meanwhile we are happy to publish the re- 
marks, inade by the Hon. Ichabod Bartlett 





on the occasion of his presenting to the court 
certain resolutions, adopted by the Merri- 
mack County Bar. 

“ May it please your honors: Since the ad- 
journment of this court on Saturday, infor- 
mation has been communicated to us of the 
death of chief justice Richardson. He 
died at his residence, in Chester, at nine o’- 
clock on Friday morning last. His funeral 
ceremonies are to be attended at one o’clock 
this afternoon. 

“ Your honors, who have been associated 
with him in the discharge of his responsible 
and arduous public duties, and who, from 
long and intimate acquaintance, are familiar 
with his private virtues, will have anticipated 
in the fulness of your own hearts, the sen- 
sations with which this most affecting intel- 
ligence has been received by the members of 
the bar here in attendance. At a meeting, 
this morning, they have adopted certain reso- 
lutions in relation to this event, which they 
have requested me to present to the court. 

“Tn rising to discharge that duty, I cannot 
but feel poor in language to give utterance 
to the emotions which this dispensation of 
Providence has excited. And sad and deep 
as is the affliction of our association, I can- 
not but reflect how small is our circle, com- 
pared with the thousands, whose heart-felt 
sorrows shall consecrate the memory of him 
who is now no more. 

“It is not our fraternity only—not the pop- 
ulation of a single county—nor of the whole 
State, who for twentytwo years have been 
witnesses to the display of his pre-eminent 
virtues as a man, his distinguished talents as 
a magistrate, at the head of our highest ju- 
dicial tribunal ;—not these alone are now 
called upon to deplore this loss. Although 
the late chief justice was a native of New 
Hampshire, the early part of his professional 
career was passed in a neighboring Com- 
monwealth, where the estimation in which 
he was held was evinced by the highest hon- 
ors within te gift of the citizens of the dis- 
trict where he resided. Soon after his re- 
turn to his native State, he was, in 1816, ap- 
pointed chief justice of the superior court of 
judicature, the duties of which office he dis- 
charged to the day of his death. 

“ He is the only individual, since the forma- 
tion of our government, who has held that 
office for so long a period, or died in the 


commission. 
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“Of his high legal learning—of the un- 
tiring industry with which he devoted him- 
self to the duties of his station—the annals 
of our jurisprudence are an enduring me- 
morial. T'o his candor, frankness, integrity 
and impartiality, the unwavering confidence 
of the whole community, for near a quarter 
of a century, has affixed its seal. 

“The respectful attention with which he 
has ever treated the elder members of the 
profession, the kind and affectionate encour- 
agement with which he has cheered the im- 
perfect, but well intended efforts of the less 
experienced—the patience with which he 
has borne with our faults, the mildness with 
which he has corrected our errors —the 
courtesy which, at all times and under all 
circumstances, he has extended to us—can- 
not fail to make his memory dear to every 
member of the profession. 

“Accustomed as we have been to associate 
his presence with our professional duties, it 
is difficult to realize the truth, that we are 
never again to see him presiding over our 
judicial tribunals—that the place, which has 
so long known him, ‘shall know him no 
more forever.’ If it be that 


‘ The path of glory leads but to the tomb,’ 


the virtues that have adorned his course shall 
still shed their brightness over the gloom 
which hisdeath has occasioned. Although 
his sun has gone down, its radiance shall 
long be reflected from the heavens. There 
are few of us now at the bar, whose profes- 
sional life has not commenced since his ac- 
cession to the office of chief justice—very 
few of us, whose whole professional educa- 
tion has not been guided and encouraged by 
his care and kindness. Not then as citizens 
merely, mourning the loss which our State 
has sustained—not as members of the pro- 
fession only, rendering formal honors to 
official station—but as children gathering 
around the grave of a respected, honored 
parent, we come foward to pour forth the of- 
ferings of filial regard and affection. If we 


may not be present atthe last solemn rites 
with which his body is this day to be con- 
signed to the earth, it is our desire to with- 
draw from the usual avocations of this place 
that our minds may contemplate his elevated 
character, and dwell upon and cherish the 
fond remembrance of his virtues.” 


MISCELLANY. 





THE LAW REPORTER, 


Tue first number of the Law Reporter was 
issued on the 10th of March last. It was 
not announced previous to its publication, 
and, owing to circumstances which it is not 
necessary to detail, the number was prepared 
in considerable haste, and was hardly a fair 
specimen of what the work was intended to 
be. It was received, however, with a degree 
of favor highly satisfactory to all connected 
with it, and they were encouraged to prose- 
cute the undertaking with renewed vigor. 

By the advice of several professional gen- 
tlemen, and in accordance with our own 
views, we have concluded to modify, in some 
respects, the plan of the publication. As 
our readers will obviously be the gainers by 
our new arrangements, we trust they will 
readily excuse the delay of the present num- 
ber, which was necessary, in order to carry 
those arrangements into successful operation. 
The Law Reporter will hereafter be publish- 
ed monthly, and each number will contain 
not Jess than thirtytwo pages. 

The main object of the work is to afford 
a medium of communication for such legal 
matters of fact, as may be useful and inter- 
esting to gentlemen of the bar, and to give 
the profession, immediately, so far as it can 
be done by a periodical work of frequent 
publication, accurate and condensed reports 
of the most important cases decided by the 
superior courts of civil and criminal jurisdic- 
tion, together with such points of practice, 
and judicial interpretation as may be deemed 
worthy of publication. 

Of those cases, which will hereafter be 
published in the volumes of regular reporters, 
our object will be merely to afford the pro- 
fession a brief account of the more important 
points decided, in advance of their regular 
publication. We shall often, however, pub- 
lish, at length, cases of this kind, where their 
importance seems to demand it. Those ca- 
ses decided in courts that have no regular 
reporters, will, in general, be fully reported, 
and we shall not confine ourselves to those 
of a recent date. The sources from which 
our reports will be obtained are the justices 
of the several courts of civil and criminal ju- 





risdiction, several of whom have already, in 
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the kindest manner, promised us assistance 
in this way, and members of the profession 
in different parts of the country, who are ex- 


pected to furnish us with notes of important | 
_tumn, and will consist of one volume of the 


decisions. We shall also avail ourselves of 
reports which may appear in the various pub- 
lications of the day, in this country and in 
England, which have the appearance of un- 
doubted authenticity; and a few pages in 
each number will be devoted to a digest of 
late decisions. 

The other departments of the Law Re- 
porter, although considered of minor impor- 
tance, will not, it is hoped, be devoid of in- 
terest. 

We shall improve the opportunity of the 
promotion, retirement or death of any emi- 
nent member of the bar, to notice his most 
important efforts and point out his most con- 
spicuous qualities. 

The more important acts of the legisla- 
tures of the several states and of the congress 
of the United States will be mentioned, and 
all new publications, which are forwarded to 
the publishers, will be noticed. Under mis- 
cellanies will be found new and interesting 
matter, intelligence, anecdotes, curious read- 
ings, &c. 

Experience and the friendly advice of 
professional gentlemen will undoubtedly sug- 
gest occasional modifications of our plan. | 
We are fully aware, however, that the suc- 
cess of the publication will depend upon its 
character for practical usefulness, as well as 
for truth and propriety. 





ADMIRALTY DIGEST. 

We understand that a member of the 
Suffolk Bar has in preparation a full digest 
of all the reported cases in the admiralty, 
both in England and America. The general 











plan of the work will be upon the model of 
Comyn’s digest, in regard to the distribution | 
of subjects and the modes of reference. | 
Great facility of reference has been aimed | 
at, and a minute and copious index will be | 
annexed to the work, making it a ready ma- | 
nual upon all those subjects of commercial | 
and maritime law, which have been adjudi- 
cated and discussed by the accomplished | 
judges of the court of admiralty. The head | 
of Practice, as it is followed in the admiral- 
ty courts of the United States, and whatever | 
has been settled or recognized by the courts, 


under that head, will, we think, render this 
work acceptable to the profession throughout 
the union. It will probably be ready for 
publication in the course of the ensuing au- 


size and type of Harrison’s digest. The 
want of such a work has long been felt by 
the profession in this country, and our read- 
ers will be glad to hear, that it has been 
undertaken by a gentleman who is, in every 
respect, qualified for the task. 





JUDGE BRACKENRIDGE. 
I had once objected to me, says judge 
Brackenridge, by a Virginia lawyer, an ex- 
pression of the act of assembly of Pennsy!- 
vania, that the state house yard in the city 
of Philadelphia, should be “surrounded by a 
brick wall, and remain an open inclosure for 
ever ;” but I put him down by that act of the 
legislature of Virginia, which is entitled “a 
supplement to an act, entitled, an act to 
amend an act making it penal to alter the 
mark of an unmarked hog.” 





DECORUM OF THE JUDICIAL OFFICE. 
Patience and gravity of hearing is an es- 
sential part of justice; and an overspeaking 
judge is no well tuned cymbal. It is no 
grace to a judge, first to find that which he 
might have heard in due time from the bar, 
or to show quickness of conceit in cutting off 
evidence or counsel too short; or to prevent 
information by questions, though pertinent.— 


Bacon’s Essays. 


NEW PUBLICATIONS, 

A Digest of all the cases decided in the 
upreme, Circuit and District Courts of the 
United States. By Richard Peters. Vol. 1. 
Philadelphia. 

A Digest of cases decided in the Superior 
Court of the city of New York, the Vice 
_Chancellor’s Court, the Supreme Court of 
| Judicature, the Court of Chancery and the 
Court for the Correction of Errors of the 
State of New York, from 1823 to Oct. 1836— 
being a supplement to Johnson’s Digest. 
1 Vol. 8vo. Philadelphia. 

Reports of cases argued and determined in 
the Supreme Court of Pennsylvania. By 
Frederick Watts. Vol. 6., Philadelphia, 

Reports of cases argued and determined in 
the Court of Appeals of Maryland. By R. 
W. Gill and John Johnson. Vol. 7. 
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